
l)r C S.ilcV 

















M 

Prof. Dr. Robert Alexy 


Dr. C. Salek 



fcijfoll ui*lall Qhj.Ai.fi 

AL-HALABI 

LEGAL - PUBLLCATIONS 


■ 'l j* f > Jt MM Ml ji jjA^ V 

O— 4 4 b I " J ji Jli—*iVI (j 1 * d^ 
j»i A—jjjjiiiyi iii f i u - jiL«_$s 

jh j—iijiji m ' i *iLJj Lu 4 <ul«LS^*JI 

ljUjIuuI ni» j UI y- ji Ajaj-ii ^Ic J_j “'"j 
. jilifl (j* sr ki (jjl ,jjJ -l^clijUj 

* —/ll t l j j^4 LjliSll li» Jjj U U U jj\ 
y—* il^jLaiLij UpUui ii1 Jjjj ilitjjh*!j f)jlj 

Vj L^yJj^u—* oJuu»j J—»aajj J<c (>< 

U ' ■ u ^ o. i j i Aji juljjl J ‘^"‘j 

Jji J4 AjaLJl fUaiVl ifi ilsj>AA jf- j*UUa 
'i_* y—i * « Aj i f .\,jVI Vj uih^Ji tj* 

■>v 


All rights reserved © 

AL - HALABI Legal Publications 


No parts of this publication may be tran- 
slated, reproduced, distributed in any 
form or by any means, or stored in a data 
base or retrieval system, without the 
prior written permission of the publisher. 


M-uU'l A«jiall 

2013 

All rights reserved © 


ISBN n53-4b2-'i7-fa 



^JLaJl Ci\ jj&Ia 

£jL 1 -ijjjl' <jUj :Jjt £ja 

jj*i I n rtl l Aj jlliJ (jjjjiij 

(+961-1) 364561 :u£U 
(+961-3) 640544 - 640821 igrjjk uiU 

jj ^ ji 

(+961-1) 612632 :UdU 
(+961-1) 612633 
jUJ -tii jjjj 11 /0475 -Sr 1 -^ 

E - mail elhalabi@terra.net.Ib 
www.halabi-lp.com 


























gTo 

rruj. gFo/m 3 Satt* 

and truj- 9\o^. ScbaOvui ^}Ccmd 


Begriff und Geltung des Rechts - Prof. Dr. Robert Mexy - Dr. C. Salek 


3 




AJlidl 4^JLi^a 

*• * 


<upL1s .LpIj c 1992 ^Ip aJII^I 3x1)0 »_jLxSsJI IU> AjujaJl cj ^Js 
oliJJl (Jl O'in £g>- ^y -'jj .2011 ^Ip La^-I jlS”” OVI 

ILS^ijLJlj Aj ^JUojJlj AJUaj^/lj oL^-^J 

£jjS-'i j <2001 ^Ip «Oli c^j£\ <o-1a 3y jjOi A*?* jd\ L»!j .ajJ^^JIj <L»»j^)lj 

cL^ipUsj oIpJ fj^Ul j* CjO tJpjSfi i „» .j gJ l 3Lij Ajuj .2006 au* Cjjjj ^ 

.AL/> 4a»u~J fluijl \Xb jl Ji*-f ^y> vjDij 

jb £• (jliJ'yij Ojji ^ip J iwiJ ^ d^jLvUX***| *Axj j 

Jju (J,j*$\ t^jUii (_^vb Jy A**sjj aJs ailp! jlA\ 

,Jpjo Ja..~Jj tuijIjL*)! £va~’J iljA* Adujal! Lu*». N/j ^UajA^l ^jiuw 

l3i Jji' Vj -cSj^' <3 j\Ju Oji kjJJij tol>-U<2j'^l c/ 2 *^ AiOj’jj (j^-jALall 
(3 Ai* £V>!jX (3 (_l ^ Jj tAib"-^ Otfl? ^^P JjJ» 4l*Jj 

UT .p^jiJl (Jl v' J>\j cj-,i2il ti 1*0 L$*^ j>*d\ j^lp A^-Li AJ.br j A^^iil 

•J-siail ^ip ( j&y*i\ <3^ *■—~*j 

ofj toJjUilj £jiJl l4 of aSjI JL«I tflJbjJrl Aju jfiJl ejlA ^JLi! jl (ji 

i* 

«.lyjJlj Oii>-lJi JjUl* (3 Lf’W’JJ tL^rl^l (3 tjx®L*i Jjjjl ( v^“ 1 Ji^- 

**~>yyy “0l ju^Jl ^p^b“ tv* 

.ajbU J»-Aij$3r ^LU jb £ jd^OJlj 
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t jr* 'jJl (_s^ ^ 4 jl-^>rjJlj ■ o . ^ Sl j_5^ L$JLC. A^lS"~ (J ji\ jl ^Aj 

jjjliJt i__A.j> \>^s oLj! 3 *jl )\ (_$^sjjJl wLgj^tJj (_£jjjJaj 

aJjJIaJI IJ.A 4j>c^2j ^J^LaJt ^00 (j-* jJl ^If-j f^«..Uil 

ajL*J| LgjLstf jj SJlJjJl a^L j CjV- ^ l t_-> LxSvJ\ IJla IaI ji?-l ^Jl aj 3 l A2*jL>-'yij 

A~<kl*Jl jO; ^V» j£”"j! 4<}LaM (3 “j»_JL!lj 4 jjjliJJ Aj^AjJrl 

o~L*j oJlj L» jLNij/l ajj& jl cLilil 3 La-*** "Vj 3^^'^Laj 4 aJ- x *-*-^J 

Ajujj jl^jl .Jl? 3 Jlj La ^JuJl i bfc^yi j| J^ 3 l jlj C (J Lili 
( J^-I ^ja Lp>ljj=x^l al.il ~1 *j ^ jjjliil jlj 4 Ax 2L« <j^ ULp-lj c aJl.\Jsj 

^Lp f-LAP^Ij f-OjiNlj 4 jr^-ajSs^-l ^Ip- Ajajw 

£-a 7t^y£>l AiSjj 4(_^>ci j j. va ..>Jl 3 jV>“ j/l <_J jl4 Ljjj La3" tf.1 j - g.ftJ I 

jl 4>_^J.Ajl JI ^Ip- J"* 1 4AJlS-Jil J^^ojJl O0j.il ^_aI 

.j-* j/Jj 4 aLJ-® 0~--*J O’j/L'- 3 ^LjiJl ( j*u^Sol aL^wj J,l J • 4 (Jg-LjJl J-JtvflJl 

,L»jb J-bJl ail jjSJ jl 


jJdLJl Jj j£ jj^S^jJI 


2012/8/15 3 70 ^ 
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♦♦ , ♦♦ 

<UJUL* 


tjjss l*ji 3 ^SsjiJIj A jLJjiJU o jLaji uy. *-44 ol (J, t.■-Uj 

4jL jhj Jj Cl_~^~>3 Aj j-o.4? -a (3 IjjAsr j^4o J>l4o ^ ^4 3 Jt-kfljl oJjil 

* 

3 jLi!t 3Jsl>-l Jj |3A . A4«Jj 4jb»JJa^g^ /^p *34*3 cA4^jP t_J a]j14 

tLgJlj j coc_jlx5sJl („aJjjt, i _ij jjcJL j 3*4 jj-*^ 3Jp 

. A^J jt6 J i—oUSOl Ajs^-jj ^JjLl) Lgiilj J CAj jJL-t J c_jli^Jl ^ j4? j4 

^L*ji o v3Jl c^i oj jijj 53» |V 3 j-* <_jl^SsJl 

^'^1*4*1 aJj^^ A *> .., ^ Lp c^^ j c.^v_) 1^_o j * Ol_3l 

3 _4s44 c^jj4jJjI ^j- 1 » 3 1945 ^Ip .xlj ,A ; ol4- v yi LJlil o*4jj.5 (_£Ao>4 
^* 1 p c_ 3^Jjl A_J 3 *. 3J-iioM 3 olj^S^-\Jl 4>r (Jljj ^3^4Ajc«lo“- 3 AjL -JmJlj 
aj^J ij 4 ji3j^ 1984 p 3 3 * 4 jp (_5 ^jJLnJl orplS^I ojjlo>r 7c-L4 .1976 

3 ijjj^ail ^l*Jl j^iULSl 3 Aj.ibu-'yt 54j ' 4 cj>i ls^J^ t 54jjliJl 

j'VI ^-4 JX± . 4^»iLv»' V yi 3 y^~\ Aj jiiJ AjjJj-4 31 4*J 41984 ^lp (J_r*4 y Aa^I^*- 

* * e <« 

a»<*^> 44 c c," ■ 1 ji ^ j Lw.^sj a^*l^ 3 3 i 44 a3S^ 3 ^- 4 oP ^4 aJ^oP 31 A^L 3 j 

j jjjLaJl AjL-JjjJ 3 j“^^ AJli^l 


c^g5*4->-l iS j4Ls •—~*-3 c^j6 ^-4» 53--I ^^S45l 

3-42i! jj-* 3^; P**i} Cji 3J| 0.l3l 3^ 3 3g_)_L j 3-^“ 3* Li A^jL3i Aj^ 3-j J 
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.bbaj! ji b«Jl (j Jj bjjjlj Lilil (j (j^ CjjJJ^jliJl ‘bi~«bbs 

0>w\JG«l Jj iijjjULii c_~ljJrl ^glp ilw'Sn C-*b®b~^« j*&ZJo j 

^1p o-LpI ^3 c^Jb_3 ^j j*-*PwL>^ cbi^A- l£j o^jLHil jiy&j 

. 4^x1 j <Lw*Jp 4-0^jljj 


j c4jsixsi- ol*J ^hp ^v ' l1! y t«-b-ip oliJj^ hb*xSbS 

4-J jjLill ^C^>>^-I 4j ^)ij bg-*®l cbJUaj'yij 4 -jL-^*^[!j 4-j-^J ^Jtllj ‘bjd^j')^ bgJUjJL» 

Jji^l b Jij j t(Theorie der juristischen Argumentation, 1978) 
<ob^j jjJUh ^$i-» iJi* ‘bliS'j <(Theorie der Grundrechte, 1986) 
t(_iydl 3jUd «uAi; c^iJl (BegrifF und Geltung des Rechts, 1992) 

.^Jl o jj j j ib-A! i_il ja- ( jA*->. £^bbi»*) ! t 


cib'^GA^j bjjbaJi b^ ^8b<Jl b—^-r Jjbij v_jb5sJl bbj ci_iJjil lJ_*s 

^jl bjj'GJl ^yfyJL» (,\j^~3 cbo_^_Lj c_-j£ bb ^pJj ^ 1 _-^“dili 

0! b& hb^AI JjUr .(3>'b>AI lij*j o t i—o£ OjjLbH j^Ja" 

1bbb^Alj jjjbaJl bfy (__£* cbdalp- 4_vb>yjjl 4-bi> bl C—Jj 

£ \M # 

. f I • I// ■ f £ 

^^ Jj! ^1 LJU JWJ 4 jjL*II jij C^/jl 

c_—;—Jl lj_ij .4bj*}b>-l j-s^Lp bbj^3~ b.-; b lijAJ clM c_—£ 4blj 4^pr 4jb 

^ P p C 

4jL»Lw 4 j^J ij 4jLy33 c_-jb bb Jjb; bvJl .ib^-AI (_£^J 

. b jilid 
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jl\ jpj* J yi\ j . 

jjjUjJl Ai">l*j! 3 ^j^SvJ tJjj’liJl j-g- 4 -* J j>- Jj3-I (j A^Lv^I 

<_ ^_jii y» '.^jUjLilil “L^^l yC^ b !-L<£ . 

jjJliJl ^ y^JU> jl) ^gpUj is^3 t( - 5"^>-')I^J j jj'LaJI jLvflJlj'yi A-^I? j£ ^SJ 

i_ii y* y t Ajit^->-l yv^LiP al3 *—‘_01 i_^ 

0jjLiil a^-a» j-® c^OJl 'jjjLaJi jl 

* . A f M tf I 

(j iS C--^ jl j jjLfiJl ^ aJ ^Jlj 

t_3*y3-l jt AjLj3~li ,1_3*}\3-I Ijji A^Lijdi yi ^ ^V’Lp Aj y^SA 

* t A * * 0 

AjeJU Aji-s-P ^sjllj yS- UL>- (_£jA2Aj ^ t(_£L_jjJ ij\ 1^4 1 j jlkJ li*>\j>- 0 r*^ 

(_]/vOb- 3 tj.Ls2ajiSl 3 (3 ^-^-k IOaij cA^^®^! 


Jjj ,j_3^jLaJl .^aJI j j-a?8 aJL?-j laJIJjJJ (J,jjLaJi alil^- aJL>- 

Aj A^^a*^ 3 J j g .*j ^>3 3 (^jljLa *—aJ 3 -l^ ( 3 ^^ ^/*“'""* J ' 


.Lilit 3 LUJl 


Aj*)L (J,| A^owvJjj C j jjLaJi ^ ^ j-« lw JiJjll JjLj l_jLJI 3 

j-A’Ljdl iwb>- Jj'V! ^is ii Jj^/I J^jiiJl L J ^sAS 

t Ajplijl y\ L ^'US^r % ^\ ^uL3l^ t A^A^^w*-*s] 1 ^ ^ ~ ^ J i 3 A^*J ^Jl 

L_t_^Jisji.l i y\J l_ 3 *>Ui-l aJ^Aj jjJ^J LaJ|JjJ|j 

y\ ^pL»JL>r V yi joLcJlj aJ^CalJI A^Pj^ijl j*/lUx .J A^^®! AjI 0^ /^J-Lili t^»..,Ull 

(j ji yJ 0 jaliJi ^ J ^ 2 J j y^Sj tAjlwbJl ^^P JaAJ 0 yiyfjy laJ-^LaJ^ 

ji a3pLaH j\ joUlj aJISvJuJI A^P j-a2A*J A**®^/! 
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ub.J jJl jilidi ^j-g-^ 4 j aJIJjJI j*/3.:e- j^Lo^jj 

(3 jl ;La aLx> *^jl L£j .4.J?..«j oLaIst! iiljfc { jy^>j[jcS.\ 

id jjLaJl j ‘uid^rjjl A^Jjdll g --« LodjL« C<uLd^" ‘^jji ^ j d j-lUdl ^ »g d ■ » 

.I^xi^jl d$ L&Llj ^^0^3 c ^jc^t *\ l^wl 


4-JW? jJl jvjALiil ( jd> jJt-3 (^Ld^-sjJl ^idl ( JuvAAji (3 (^jd^d ^jdo 

e * 

L«® c 0 jilidi uijjj<J (3 (ji j-a^s- dj^j^dlo ^jwvdsjJl jl lidUaj^ <udl?xll 

jyldl d^ lildaj . ^ulp-ddl jl ^jpL»-X>-dH joldtj Ad^-Jfdl 4_»P ^dJi 

di idzj' j^-Cj c^jaJLxi^- (3^Jsu L».g :,> S.aj.'dd.l /^Sdc AJ^djd! <UP ji .Jlj ^pL9-i?r*yi 

<u*d?j j t _jbljL>j ddJdj iAaIi^ oljwud L>^g_L* ^|S"" j*~ai 

d? LS^i C-~^ d^?rlj.5l (3 odjil d£i£ «.d^liiS 

<up jdd! 2 j(j,Ldij i ( ^jpL«j^>r'yi ojyldl j ■»S d^lUd! jjd 

. AJSddJl 

<-_—>V_xSdJ\ (._J j>>j (_£dJij u_->ldi id_A ij* cJldl ( J» V 3 laJI 3 

^J-C- c.-;.tj di t^*-da_^i i—-A-dli J_aJ (^i ^jd^ii ( J-A2J ;a^Aj^-j 

d jjUdl (ju J Lya a i 3|' 4-*d 3 (_$i ‘d jjLaJJ S-ucsd jJl *_ji>Ljii yj £~»^z L* Nji 

j>l*J ?U dkd—« rtjL^a jL v ajsj'yi <L-d ji jLlpl 3^“" (J’* (d^J 

ld_A i j^L>~Jj i^jd^d Uui VJjddLa^l ^jip L»j*)d> 4jli JlA j}\ djjliJi (*j-g-d“ 

iju ^aJ-QJLA J?Ljjl iJj>rJj i-dayd! oldij t^*dydl 

(J-Lid' dJ-4ji L* ‘udajjdi ad-A ( J^« oLjl i.3dd>-dli_j d jjLaJI 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


10 



L^UJLP 4-j^Lw* ^jisl wLj Lla i | _Ll* Li ^J>- 

QjyS* oLj?ji J^>- jjJ j OjjLaJI 0^ J^>- JjJrl 00 

0^Jl O^iJl 00 Ijij^o ^ A-J yiJuil 01 jS ^LaJ! Olj 

* 

0 ^^-o—A*J ^ p-il (JOp^ CjjiliJl (j ^J^pkil jJJj tali j*-\ ^jj tlgJLP 

( J $ J«J .(iyiJ' j jj-0 ypN/lj '-r’j jjOj -^>-'jJ' 

t g .‘^»i t jlj^ cj?*^ pp'yij c oV j j ^~Jl 0-Jiil o jJUJl i» j-gja^ o jJLiSlj 

* * * 

^1 J L^lJiJ (Jjaj cOpI jjiil LaljiJ j jiLaJU J „a&>_ 


t Jjfc 


j-Uj UT OjjLaJb J c> _sl^_<JlS j~Lj L«^ 0jjLaJlj tOp'j-iil 

t^Lu-s^.I 4i*>\^- j jjLaJI ,J\j Ja’Ljj'yi cii^0o<dJ 

tyyjL» LS -o^>- -^LJji (^Si (J^ 2 -*-^ t L? P -^ -k’W’ji 

(j^ g-OJ 0' <j' £c-02Xt ^ (j^ t _5^'^ > ' -^W'ji <_£*J 

St t t 

L£ ,l0j>r 4jilxi£- ^l*- 4 c^<k5s^*- Ja>Ljjl (j'^l>- > Vlj 0jjLaJl 0' laJjLaJ' Aws^-aH 

J ^p- j_j0j OjiLiil i^tj Ajjj^OaJl J j->- <JOaM Ob 05"" Jj 

^ ^ e. 

clSLi i^l 'Oa>- ^^Jp J5" olpyi^l o-i-A ( j^>tiJ 015"" lij ,2jLki£- o jdS" oLvs Js 

jjlJ ^L?tvXj JjL^-Ji ljjs> (jj c^LiJl ^yjsy JjJjO oiJjit J ij\s>~ 

(_? i_~P O-iS^ : jcJ ji Jli OjiJ cOjOa-tjd^ 6J>r J J^-*'j' AjL-JjSjj 

1^4- jJ oi <• iiAJ ji c J jiJ L» a_3 0o0j>d! 

j»ip (j Jj'yi l-L* jt-iiljLpj ( _^- f ' Oj-o^U^i' 

^ C tf 

4pt) Ci_jjijll 0_gJj>rl Oii A^ip j,U-^jl C_^jJ 

^pLiJl c*u^«Al c->ljv5j.n^>- t^yiLOJl j*/3>- 
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-LJill jl 3 ^\za (jjJliJl OjjLfiJb LuiP lil cOjJULll ^j-g- 4 ^ <J 3 *- 

Ui2jl (j^*- ^ J-3 • 3lj_/»3l 3jS\i L$J*£ “3 (jjjliJl ^j g g-a 

Ulj ci] ^uisil j^JiLLa UiriJ 1 _3 jll j jjiiaa 3r! iji 3^1 Xadf*j jb 3 NI 

(_^1 Jjj!J>xxU ^Ua^l l-Lft ^lp I-L& C—(_£ <3 j' yj' 

«U3 3 ^ 0 j-iliJl tjy -isLjj'yi 4^3ji ;^a i ycL i 3z 3 JI 


^IjiJl ^os^Jsj 4 jA tii J^L l! jj]iLa ^ SjIjj j jjii* /3 SjIj t Jl. /aa i'yi 

<L3 3 jl (J,l ^ J .4.4 jAill <LJ jjliJl Jpl jjjjl (_£ 3 M 4 ^aj C ( J^5"” ^jjliJl 

Lft jA jAr 3 ^*3 3 ^ '—'~*31l l ^ jLu*J (_^jjl 3 v l U : -'yij j jjLiil j\J (jLySjSj^l 

.Api ^jjjlj (3^*^ b»3 jl 3 ^ijg-Jlj 3^*^ U 3 J-a» H_3 jll jP-> ‘*-§P > r jJ Liij 

jJu3 t/t-A^I jjk IJLftj ^jsUjl ^JU 3 Jfej A^J>r J Ulj . 4.5 jjjll 2U jjLaJl 

^A JsLJj '^1 L/J 3 jUli ( j-a ^lpj j3 (jLySjSj'yi 4-3 3 


»-j SjIJjtJl aj^~~ j 


,*rt • !T . ! 


3 !*-^ U_3 f .1 j^a 3jljl*Jl 4lpl jJ^. jl /3 -Xj 'y 4j\j dJljjtjl abstj>- 

3jjLaJl j»UiJlj 3JL0 L>_J jl J31U .3L3ail jl3M jf 4.53AII jjLaJl 4J-pLaJlj 

2j|Jj«Jl 4 lpi y> jl «j( jJ-jij 'y 3^^ 33^^ >( JS 3 ^ 

<>j>Ji4z 'y 4 ^SnJj 3 ^ 3 ^ 3 -^^ 33 ^-^ uij .lj jji^ uiii) 

3^1 oL 3 jU!l JS" ^Uag jlpp'yi I-L& oLj^j 33^ jjLaJl 2^>-Ljl 

L3oSa« 4 Jjiil 4 Jjs> o31 (J,| J^aJ L&IJa^- o3L I>Ljj jlis'yi IJla 3 01 3^U. 

.^gJLaJLai! 4 jSe^J-aj C-JlS" <aj ^3 3i-)jj 
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®jji> (JjLxj ^jjsJl Asn^: Lo-J L*I * 

JwPljiJL; ^jio L*-*a3 . 3 jjliJl ^UiJl ys^- Liljj i ®- > _/jil 4 JjjliJl 

dVt jUs| jj (JyiJUitilj y&s\yA <_JsJ^S-ll ^Jp jxZ***j_ ®x ^jjjJkl 4-j ^jUiJI 


^jSvC <—^ yd >ja jl jLxpl l£-Slji j>**J l£*Le- ji-UaJ 

jjj\X*j jj-ljJ-i>l-i C<jaP~~« jl 4j| ^Ip- Ai\Jb\ Ajjlj <uJl 

^jljjJl v_jJji.l [ JpjC *~j jUsj'yi SJjfc (jj <; j*»S^j«JIj 2jt)j,i c^ljJ 

Ajtjjij 3j jjiJji AjtjjjJl ijLj-aJl l-Li> (j iili jl i i j\si\ |jjs \-qaJ3 ^Jl 

aJs>I Ja£ji]\ Ajujij AjtjjJJlj j jjLaJIj 4_aijl 4^ipL«J) 4jcjij 

Ij-J y^dp jJl )p> 3 -* cS' Jh yPyy <.Ay_jd\ 4jujJJ|j 4joj3j 

r- ^ia; jSt j *jj ^jaoJJsJl <Ui j gX.*l (jJ jJl c_JjL-^l) I^jIx» 1 4.jaj>-Ju 

j .L^fXo ^>rjxll ^ (Pro contra) Lg-aiU4 L»j l&Jbjj I 4 jL j: yyy]\ 

yy Lja* yf- ji-jdJ A^yy jJ-J -li Cj b>Jlja^a^ j»Jj>eX^o i^jjjil jl U-& 

iwjlx^\Jl <Sjb '\j>^ '— As*y> (_^jJl oSj> 

J-& jj£j/l 4 —^1 c^^jj/l ApxJL>pS 1 yA j\Ji}\ 

^UaJlj jjl*xi L* j*lj • aJla jii ^»L 4'^ , 1 5jLp 3 j.-LJ oUJja-s^« ^»l-k>aiaj 


4jlwL*Jl olpl jA ^Jas-^ ^jUaJl jlS^ lil Jjl~xJl JJ~y 0> 

lT^ Af-j^y j*P~Qa iAZAjj 3 jjjsJl ^UajJI 

3 jjLaJS Ajijli? ^OiJl ji ,i^^>cj (3 5x»-<Jkl 2 ^Jjj’La]I wXf-ljxil 

<0>rjlj -) jl (j^-^- &jjbj .(Jjs^j/1 A>r J ^ l^-Up 


jijl <, ip J ~y '* 4 *j J (1) 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


13 



<L3j f- 1*3'y 1 <333 ;3~i<3 3 yjy -oij i_jiJji.l Jjl_3 Lj&j .2313^ 

3 a-Lpti 3 i 3 y Uji ^jlJaJl o U ^Ijt^'yi <u 3 ji J yaj ,^-lil 


£^li? £3 jj jJ <3yiUJl 23jjLaJl Af-IjUSl ^S- jjJj 3 3^^ ^UaJl 

4j«j13 JJLjj 3jjUJl ^UaJl jL J yci ^jJLl 2*3 Ji L»lj .-IpIjJLSI aJu& ^1 s- ya aJl 

^ * * 

i j>\->? oir li| 3 

(J,| 2*~*Jti 0jlij J,I 3 ^Jj 'y jJiili 2^**>- ^ J,} y 3 ^! 33U ^ Ov'-® 

.aijjLll o^U jl aAplaJl I y» ^1 3i-hS" J^S”” 3y>^ f Ua^l 


^ fi c . fc 

•iiLJlj 'V yjs\ jiL^ajl Ojjlijb -ia-j y ^3Uijl ijlj <JjJili 233 II 4j*i 3--I L«lj 
yjl 2 ikdl J U; j 3 I .(open texture) 2 ^yUil ^kdL Lf w j U J U; J 
open) jii-< s-Lj OjLa Jyisj L3" Cy*3j J 3 ^-* ciL^s-'yi L 3 y 3 r 

2j<J y=>y>s~ Ig-»®! y> .ayifT 3 US cyL3 j jlU s-U ( _ r J jjjliJli c(texture 

* 

19*>U- jv5^"l 2JlJ>3j 23jjlaJl ( ys>y v aJl yaJLj t ( y3j-y2jJl 2jjJ\j£ 2JlS3 tjjjLaJl 
yiall 2_ajidl Jb4 3 liJ .2.^13“! CjNIJ“I ya*J 3 31_.^ 2 ’ t3yJall 


C<^>- 


£- yUil Jlsrl 3 ^ y^UJl ^1*3 y* ^ja-UjJl j N j 

3 Uaj <k>r^)l»>- j\ 4 _*Jy)lS y^* yjL*-'® ^1 ^Uu^'yij L^*3 y^-jull ijlj'yi3“l 3 3 ' 

|jji jy y jl?\\j jill yj 3 jUSl 4 j*t 3 -l yL/ li .0 yUjl 

0*>li J>. jyliJlj 3^U-NI yj L g*£j~\ JaU'j'yi J,l 33yU)l JjyiJl 

4 ^ 3 ji Jyftj : 3 ‘>U'yi 3 ><Jljj»Jl <L 3 jij s-ly^>-'yi 2 ^ 3 y ' 3 * l —- J U 3 ji 

Ja *-j (j-wii jjiaJl (jy 3^' 3 - Ji'yi jy^ 3 jjli ^UaJ J 5 " j L 3 y^-'y 1 
^y» 3- 5 ^ 'U - L^i^j 3^^ ^y'Ujl ‘tojij'yi ^ jL J jj .Sl j! ^S- tA^ 3 VI 
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■iibp jl (J^JLil 'y/ 3.5 L» JSJ^ ^Jp ^ 3*3 3 ^ JIp 3 cP~ j Jlajl 

IjJjL d)l ^a-v^jJ! OjJLaJi jlJ^Ls .( 3 *^ ,L 'ySj jjJlijl ( 1 /u isbojl 

l_ 5 ^Lil jl (j j/jl ^j^Su Ib-Aj Jl jjjliJl Jp aj_& 3jb 

t^UiJt Ijp 34 43 *- jjSvJ 3 I f»UiJl 3 y^Lj ^Lp 4 Ij^-'J <Lj»y^ bL3>j 

* * * 

Jl jj a *^ J 1 ^ 4 j^j 3 jjj-b 2 .il d / 4 4bijb>- v yi yJJ ULiaj bJbj 

-l>-lj CJJj (3 4jJ jj-jsJl <U*JI ( J^3jjl 4j>rjiJil A.^.yvg’j -1 o3a . (j >'b > j 3 ^ 

L«p b«lb£- jjSu L^s liJuluil o'ybbl 3 ^-ybill jlJ jl 3 *j jjJLiii 

bLb (jybLSl 3 ^~*3x2j 3^1—3 0 ja-« j*y/j . ^y-jaJl i_u&J~dJ ULla j£ 
juL*^jJJ ULl? b^jl sbp Jp “^^-*u 3 b.il ^jaULil 3 ^i^*bJ 

.Jijbs-I 3 J b)jlbLil yu J?LJjl Jl iJiJ syjuil 4jsx3-li JliSbj . <bJ*>3.'y | 
Lj*y i3>^-p'yij ojiiiii ^/u jsijji ^p ojj3~i u^ji lii.Liis^ ( _/»'J i.xaj 

4JLU b» I3 pj a^L-JI jlA^'yij jjjLill i/u 3»^J- JsLjjl 2 j“)\p ^ 31.5 l^*xu i3*^ 

• .3jl-bjl A-js J 

3 .J j vs 9 aJjb Jl t_iljl <u>_3j _lij b) jlbiil jb j ~4 JjLuj jjliil (_.jbJl 

jb ^~Jl ^ j.frft.4 jb ^-JJ 4_all>j,l ^*_pbiil ^ jja ^4 (1^1 Jj*yi J.,,-3 tfil 

‘UaLp ‘b ^jbbl) Jliil ijb ^,-wJl J j g4j ^ ^Uil jb ^Jl Jg fl4j ^pb»Ju»r s yi 

.aJIAaJJ 4-b^-jiJl yp^buJj ^P-b^j^r^yi jubJl !^jbiSl A^yiill ^LsJl 

(U jjbajl jb ^*JJ 4jlil>Jkl j^wpbill JjbJ oj/bi- ^ys yj 3 ^^ JvSuaJl 3j 
Jp| jiU 4-w^Jb jl JS\5^ 3 jjbill J)g«li A^^jJb 4 .I ^w4 t^Jjbp'l/lj 
aJpbjb «j b» l -r J W^ Ibp y* jjp-*yij jjbjl Jv2jiJl 3 j .aijjjll 
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JjjLaJl ^ygjL» (j aI^JaII Jl>- AaLil ata*V! I g j ya j. 

JplyjLH £3jj) aJ*^j (_jy y^«j aaL>cJ. 1 Lgpljjl J j U j jj.. ^aJl ^jtll; 

.4^-j ysxJl Ay^L*^! aJpUijl^ SjjLjtU Aj^L-^I aJpLaJl^ aJ-Jl?xxSI oJ»p\JL!) 


OjjLaJl t_ij^1 jXjI ( JSLj (_5^" A^ljjJl ^Li i_jLJI 

.aJIJ^SIj ^pL»J kp-V^ jyLjlj AjlS^jJl A*P^ysliP ( j5^Jo Jajy 

< Jfcji.1 f» jg A-< jil yA ^ j_g_All lj_A jLj Sjs*}^ 1 ) jolfC* ( j^9 Jjjjajl 

. j vLLU 

AyJ’tlLp ^J S' {_$JjsJj Alt 0~0“ A;yx»vajt yA i^?xJl («XA 3 L J 

Agyli A?rL^y ayy*J^ A«^J_P AjL«)j yW2 j -P yL**L> JyjL* JlAJ! LJjj'liil jl&^l 

. Ia j4ij Ji 

) J-a a^~ y ^yi?y> ygj aj £_£jULS 1 JayJ o) ^jj <_£ jJ) cJliJl y>^/l L! 
yp La-IpIL g-...‘T' 1 y (_j Ailii^- AaJ Apll'i/l A*Ul 0) Ayl*Jj yaJ .A-JyL j i JLiSsJ) 

# i# f 

Lrrf k j yJl JjLP ijl L*jL (Jjl^ Ll yJyil L^ 4 1 -ija-j I j-AJ tAoyjl A*Ul 

4-ilgJPrl JyL? Ji ^Jl A_;^aJL*Jl 4jLa*y) yjj Agj*- y» ^Ip J y^o- 

.^LJj (3^^ £-• J-*Lo AjI Lo^*)!j i (J y>-\ Agj* yy jL>-Sn yla*J tj 

^ i' # 

jl lai”” tLjyJl a*JJ 1 (j Llc ULs $ lii !jA IA jj-J iJLa 0) LJJi 

AJ C5“^ jiP" Ajjyti! 4 jiDIj 3 (—ijljl) i. £yjS. Aj yol*J iiLA 

lili .L>-yiL« ^Lgjj>r-'V^ (J^ - .Llf »_a 1 x^j (>- 6 -^ lII LoLiV) a*UIj 
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J-J y» jjjliJl a^-Ij-U ysyj jl aJ (3 r^ ^ 3 aJ3J| 01 Lu-Lc- 

i_a jJLJ ‘~r J jaII aJJj -LgJrl (_£^ t jyJ AJll^l A.J jjLaJl i "j! •>* 11? ..-3 U y j\ 

• j-A jlj Lgi-oj^r Jlpl A^^&jjj 4 _j3j U (_£ ^jj(J 4 -Laj iAX*1j £_£jUUJ 


■Mjil y2*j AiUfsl (_£jjj^aJi ( j^ 4j! OJ^>rj Xki li_A ^S- yfiCJo jl 


J 


'Lolv'is c^tjlJ> j) aJ jJli 3j>> c-JlS”” s -!y oJjil I 4 ^Jl aJ^ jULil a~3*JI 

3 oliL>^l gJIa o; j jl Jij . ojlSlitj (_ijjil -Lv2>U^> ^ g i ^jLp 3jL3 sApLJ. 
D^jLOU i 4j UJ A^L>- y£* \3>y^^ ‘jl ^Lp L^UO*- AOj\3-l 


AU^lUl 3 y _l J) oj3-j .JULI (***) o*>U jt (**) 03-4 jf (*) 

aJj\JL« A ; ^JL?r'yi ol*UU j*Jlil ^OjLaJl aO-ULI (J$ cI->L>LlJ v yij 


.aJ-^^I AX*JL y3sS\ ^ip a ^3"3a j ^^1 AjJJl 3 aLLaX. y> 


yS' ' (0-lJl AjL0L3 {.L«JlP y» LIS"” lij 

jy\ ^^J-P (OjJ*- 1 ' J>3r. i_-*l3\Jl c3jS Jjii ^jaJI ^1 l*Jl (J £-3 j JJJio (J 

l , * * * t 

AJ j*-fi 3 A*»®! O'* 3JS 3 ^ W^jL 3J y" U"y Cjl l*Jl 3 U jjLaJl Aju3i f^S*\ 

^Jl 0^3-Li IU_a 3.Ap*y j wU ^ . 0 ^a 3JI * j) ^ a * J^>- o^UUJi) j j- L ~ ' i 

C-~3— J l U* t3«j ^jjJlj AJli*yij AjjJJj^l AjtUb O-wJj Aa3^- 

0jjLaJl aa^vU «.L3p oLaJj^ 3 aL?j^- 3.! A i lv3 v yi Laj^L^» ^^4 ol*jljti.1 
(0^11 c1jI-3^/Ij y» oU>jl*l.l j.La 1~4*^ (OLL>-\ d~3r 

L«3* tj34U ^3 3 ajU-v^UsJI JjU3 £,L3-p 

,2JjjAolvJiJl cIaLa»wjJ»U 
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l^a®b^ j»Jjl 0 \ V| ‘bbgdJl (_j Vj 

jlS"" U> jv^La^L^ 4 'bljJ cS^^J cd—>t-Jl l>b& ^P-t L? _ / r*-*'0' 4 jjP ji j-d*L^ 

..S y>rji\ (J,i OAjJJb i^JiJji.1 |j_A ^ji 


(j jKiJlj MjLvJjjJlj 0^jULll Jb>rj i^jjjil I-L& j )JXPb j»Jjl il bi^J 

^ ^ C * 

c*jj>-UJi i i-®> jt-gj (J j»-i b ^p 4^> ( J-*-£ oi jp «oii Jl*i i* t*Ji 

(jj& jl t j ^j’Lill j.b»Jp ob ^iaj (3 f ' - /» at. Cl„>tjLi j»_i ljib>- a 

j»Jj O' ijjj <Ul'j .*ui (JajcJIj t-L* j A^/« -b (jJJaJL* (J-^ jOu i—A b£)l 

jJU; bli t_ jj^sJ jl JJsJ (_£b ^yp ( Jp«-«j ^ j^ C^jbaJl /y b^-oJlb» .Aj £_«uJi 

,^yS'ji\ A-«^jj ^^v>a>- ^.9 w_^ol 4_Jij ^J^bl Ajp 4 wL?-J (J,bJ dii Jb»^vJli 


jJJb^Jl Jj^J^IS" 


2001/12/24 j Jjf 
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oyi 

jJt (wJfcill 4-lSLiwO 

♦♦ 

Das Problem des Rechtspositivismus 
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J-a-at 


d jiU)! pJ jliijli 

Die Grundpositionen 

0jjtdit ^(J J*" iJ-^M (3 L)t 

•^y (1) ^ ^ cy J^ t] Ji £*y cs p-M J** 

^**<s>jJl »— ^Jtsy* L»* OOtalo Olw'Lwil OIa^j- 4 (3 l*^ OVI 

. OjjiiSi u«~4iX« j ^ui>yj\]\ 

t ^ > 

Die j 0_ylAl! (jy JUaiiVl 1L0»y WjJl oli^^auJt JSo 

o-£ J»j** 01 sOt yd\ aJiA k .Xrennungsthese 

*j>rj «ijt. jLaij^l y^Ls- a\y& J$ ,y*^i ^ 

L* 0>!J Ajp.jij U ijv 0jiUJl Oy ygjl« 

,0j5v ji OjpUil ,jyj ^15"" yA Ui' 0jlUil Jw lilljjJl *Jja3 

«>jj ^1' Perikles Alkibiades yX>0 Jlj- /jg ji jtdl Jlp (1) 

ly*^ ji ( ^;U ^ l. jjcJsl p J* J»jkj J-Ja Jy~j Ujl* :Xenonphon jliyj 

jsju y fjJt ■afjlt y (16 y : 1917 Xenophon jliyj) ?jyli '-U J$j 

^jyri ^y—& t U jjli a JGU! wLpS ydl (j yliH 
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dAjk s)S* ll \ ^ LS^ky J y *-^>‘"^ wL^v^r jJti 

'l ^ ^ t> 

^ \ U jjli j^SC jl *p_g <_5 j^- l£^ j}* 1 r4_JLxJl ajL*Jb \^>yJl 


3 \j 4 jJjP J^CS- ^LP ^^vajJi (J,jjliJl *^ill dDiJ l*-Jj 

Das Element der Ordnungsgemaessen idSLiJl S^pyJl iU* Jali 

aJpUJI j\ jdtdl j^p j oder der autoritativen ( Gesetztheit* 

i^jssJuJJ oJudJ jlj Das Element der sozialen Wirksamkeit ** 


aJUp! y j tJsj—LiJl t Ia SLs- jf- i ia JLp .201 ^ 1960 Kelsen j^JS' 

j ed (3 4_j^u]i jy.^j tAjiaJj^j 4^i*ji 

j' _/~S~ "Slojco-o jl ( _^d. "autoritative" j "Ordnungsgemaesse" iS j*™ e> 
t * * 

. (<L^l*Jl 4jL«*yi Lojjl ^ytil j>jULLi 4-^LAj) 

a-^-j yiJlj enactment 4 j jJSe'i'I aaJ^JI JjUj 3 JI j ajU-S 1 ! Gesetztheit aaJlT jl Glj 

f 

-U V aJI »_ 4 i*lU <."/^ 1 ; jl j—" ^ju /jJl 5JyL| 5 ^>^ 3 ! \j"^- iJ^LiJ! a_pjJuSLi Confecation 

s» 

4 }? I . **jl ,yp 1 L»^ j /jJ + ji\ yi yA 4»jSs-JI«J| 4-j>-ljJl y* L*J j* 0-kpli jLdip'y 

y* l_A j y>r jj l^jLlpl li jJj fyJJ 'V L& l-£pLjlj 4^>r Sj* <L^*>«.ll <U*J ^JUlJl 

<* 

j . 4jLbi£ cijjaj *J jl liy 13 jl L« a-kpl5 jl ♦((Sijr^ j*) 'S- 5 * 5 " 

IjJUj ^iS^VI _^laJl t»l c(jji?ljy«'yi) ^y> y>\ L&jj-W? tjI I 

jl oJ^-LiJl j jl jlijJl 

* 

^y» U aJplj j^LuaJ £-j jr J^!l o'yU- j$j .4^3 y? Jajy D y 15 cAap *lyl /^P t^aJ 

. jk>> l^xj j J. A.gij ‘ 3 d-AX^ A^aJu^ 

jl ^Lw^l vi^jlS^ ' ■■ |j* jjl 3 Laa^p UpL»_i>r^ aJLo jl oGa-LpiaJl j 

L*t :ajjjcu ^i' j j J.J -U--,-.; of yG aJ ^jUJi jlc- 1 ^iJJ jdLdli •. L^c-lJl j*ap yp 

« ... CAj jij«JI G* jl jl \^li\y J jl A ; 5*sl>-'yi AjJ-LJI L^i>w2J ^laistAi 


( 2 ) 

(3) 
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* • J* //1 \ 

3 Jl /jj j-i oij^jixli ^Lj (j^* L 4 pj ^ 

■f r 

Lc. -L2JL5 3 J^jo j y li j-A L® Oli L*-* ^jwL4 j^JjCu Lo~^ j .Lo-gju^l 

jy Oii Lc. (_£ I c ^' 1*3 C) Lc. j\ A-Jl^JuJl A^P^ijl Lc, C 

% 

4 j y . ^2 a jjPi (3 (_r^A® ^AJLj C*^l*i j j£j J L<». jl C ( ^pL>_X?r'yi 

.* 5 L)» 1 j ^f 


Jjbbp'yi 3y J^Loj^ 3 4-*-43jp objJiJl 3 r^ dJJi Jjli* 3 

0jJlii! j»oL ^yaJL" w> yi}\ sJl& .Die Verbindungsthese j^JUJlj 

-b-l y 4 Jli iwLft 3 j .‘Ljj* 5 b>-! j^a\ys- 4 J y^A 3 cbl—jA jl 


AjP»3l <UP ^iJi (_£ ySJS- 0 ^jLaJt ^ y^JLA y» ^ j£. ^*bsj*>b!l {S'^ly* 

jb ji j^o«j5j*>\Jl <_$AJli .^pLj^-^I jJbdlj 

J'. 0 -->_-...*.j ^ ObJ 1 . ‘ ?- j .. p . x J I ^ 0 -A b b ‘, -/^ -j ■ ■ - *2 ^Oj>t«o (_M l 

j-liJl <_2*>3>4j o'j>^jiiS! ^bJ o'li ^isljjl 3j .bibbp-l jw^b .p ^Jsljjl ^v* 

j^sLjdi aJlA 


°7- 


L* S~fpli ^LJl j*~U- J-jIJ <j^J h-jLLJI >-y j 5 -LpUJ «uiJljS J5" 01 Ll» . jLSj«J 1 ^ bj « ... 

.^juii 3 ^ ^*pi 01 
^s-ss^.wye.j-.ottojf jjii ( 4 ) 
.96 ^=> 1 1991 y .Dreier y\ji Ojli (5) 
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j jll (w-aii! J y jilidi <S j*i' 

Die praktische Bedeutung des Streits um den 
Rechtspositivismus 


J-* l 4 j ^jULH O&la J y- l_i“>\_>- jP j y\Ja}\ j» j_£jL» J y- 1 _jl 

3 aJ ^^iaJd ij^jULii (J1« -la*- j jyzj Ojj\S Ja>rj <_£-lJ .O^jliSl 

j 3 ^UJ! t ^Ip jit 0 oi , 

jtj iaoUp'VI o*VU-l 3 Cj* i^aJj ^jSsJioj l 4 ys- L/j 33 * 

ij? Oj^oj .0^iULil ^3 y Ig.U- jlT 

yJzJ J5" UlLp jjlSvit jjiliJi j»a* l^J CP~*- cAoUp'VI _^P oVU-l 

4jj v-—i-lji oS2>x-»JJ (J*)l>- J^* ^jzSj Ijj&J . 4a>xi/» aI^—X^ a ^y2jj 


:tJlif 3 


j yi\ d^ai 

jil^-l 3jiUll jflJl 

(Gesetzliches Unrecht 3jjUJl ^JUali) 

^ 31 ^^ J y aI^JL* —1968 f*l*J 0 *oM jl 3 — Jj'VI j! jk il Jjlej 

11 2 j>o“>Ut oUl S. 5 lili ;(Gesetzliches Unrecht 3 jjUJl p-^') 
C—>IS”" 1941 /11 / 25 aj^UaJl (oli'VI A; jjklj^'VI) 3 J 3 -'-^ 0 jJLai! 
^Ip olS”"j .oili'Vl o^wci-^ os ^p t_ r jlwva'V 3^-lgi) l$^ j~f h’ 1 01 *^Jp • 1 
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* c 

55 j>- 55" 51 55 iolil aJJs ULi? 41 Aj^b^'yi 4 jjj^-jlS! 5*51^1 

»jiA j S_oLxJI <ull_*j| i_j^ 3-1 ( J^4 (^51.5jj& (_^l j>r Ia (_^jJl (_£.i.i' ^*5M 
^jip v^_~>rljJl OjjUiJlj Jjlo >5jJl 55" 50^?-) A-jli'yi <U~»j5rl 

0jd5- ^lp **_^*ri^Ji 0jjllil 0 jA5 55" 5^ 1 ^ «V 

5 (_pj^Jl 55" 51 55 j^: 51 523j5i 'Js- 55" Jii t4l5j ~Vp Oj^il 5^>r 

Jjii .('-p_/ iil .j/U!l 4>5*>ljl ( j^aJ ULis 5>Jjii aji ^»1 aJll'^/l *u^c5l Jljj 

.wUj 5~j 0jw2^> lJjaj ji j ^*5^Xw>! y 1942 j»lp (j 15* j^_Jl ^LsM Je>-j 

^5 yu*\ ( <5>53«l y> 55 j^~\ ^Ap 6? tj.Uj'yi 5-5 j tj oL* -5 aji 

j y ajlill * yi&\ 116 (55JJ L aA» 5~c5tI 


w5j2j > j *3-d ^13-1 5' L5JI <Lol3^l 5^)t •*. 1 p- 

65 ^rJtaJ ^tjljli ^Ail 4jJLaJJ 11 <u>52AJI 5*3 c3*3-3'^n ^1 p 5jl-Wl 4 ; 


§ 2 der 11 Verordnung zum 4 j' 3^ (jjit j^lil) 11 ^jj i^^Ul ^ aJlill iatil ^3 
:4jd^( y^Jr\ l£Aj 4 5' 4iij :^j U yj- 1941/11/25 ^jjb Reichesbuergergesetz 

-Uj 5 4xj 95 fiJUb aJu6 JUP a.stljd.t C-Jl £ lj| dJu6 ( J' < '- S 4 4 j>*-£. “1 

olil 0155 a-^rVl 4%Jl j iPI lil t( _^Sn JdLJl Jl Sabdl Mli^l JUil j_^c. -2 

;5^S/1 5 -^ 1 iJi-Aj .d<skj*> 

Ein Jude verliert die deutsche Staatsangehoerigkeit 

A) wenn beim Inkrafttreten der Verordnung seinen gewoehnlichen Aufenthalt im 
Ausland hat, mit dem Inkrafttreten der Verordnung; 

B) wenn er seinen gewoehnlichen Aufenthalt spaeter im Ausland nimmt, mit der 
Verlegung des gewoehnlichen Aufenthaltes im Ausland (RGB1.I, S. 722) 
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;(JyiSb L Aj \y dJlp -bG . (LaJJg a b’*>Uaj Allsb) a.j-1*^ 

y jJlS>\ db ^jzjsj (_£dJ! j cjy^Jbl! iw3j-^aj d-d^- 4jld*Jt 0 ybftjt 'y' 

j e 

aJULp Jl ilJJjl 1315" j-dj" dolj'y Liij dl 

jl jjjuajt j»_Lp 3 #1c-U*j "j**- 4 y**-A c£“Hlj ^4-1 l?*^ 3 i—Adil 

bjU«! 3 ^pbdd-'yi j*Ua3 (_y*j djliaP .^Sld_» 

4_o*Ss3^i d^ljl ^5 4P \ «&)\ 0 ^5Gr Ov^ O) j^ ol ((^jLJi 

wLa 3 <Jlpj .(232 3 ^ BVcrfGE 4jj jJI 

^ja}\ i»UaJJ Aj^U 3l I j0ys2^i\ ^\£o-\ JjAjiS-Lai ^1 p G*Jt aj. sU^'ys 

( Jk^do 2jid*JJ Aj(_ 5^-* L^'y db^y 4 ((_£jbJl (_g^'0°“dr'y ^ 

< jAjybaJi Ujb"b jl 3 M jl a**)s ■> Juy ^jvS’LaJl dl d-*^di c£"ybvi> 

AyyL^jdJi Aold\! Ajdv^) djG^y^ AP^<k^^ y4-l 0^ d^* ^ ^J-labbb ^diAJ 

«d* GbJ 4 j/\Ul W^Uli .(198 6 ^7 j 119 3 ^ BVerfGE Ll*Jl 

_^wtJ ji i—di ■ *■ dj cJ?Ugj 'y td?~ 2 j|_L»JLj b&liU^ d~*-b dij t‘d^L>*yi 3 -^EU 
Aj ybillt aI^O 3 jy^dil BGH A^U'yi Adx44 djlj^ 3 Ojbs) Lg—^G») yy A>jd*j> 

Rechtssprechung zum i yuycS\ ?.bbaS — aJuJG-' APj^'yi 
Wiedcrgutmachungsrecht, RzW: Beil. Zur Neuen Jur. 
aJjJ.1 Xi y3 — Apld'yi aGCsM cj\j\Jj 563 ^js 1962 ^Ui Wochenschrift 
'y J .(93 ^ 26 c J 354 ^ 16 ^ J 342 ^ 10 c J 44 9 c BGHZ 

(_5 j>r AjI jLxp 6 yidJl s ji d~^d$^| Ji s j dil A>oi>Ul j b jt3-wdJi /^XJT 
^ Ijli d^dirl ^y 1 (jJ-Ul 0 )A2J«J 0' j\ bydJl b^J>r jd. 
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.LjJLp- \j2i\j jl aJI>- (j J^s ^ sJj>txi.i jul-Ull; 

U yKi i 'y ^i>tU «u^L^'yi ^iLi! i3j-^ 3-b^ ji ijaJl (ji,jjULi! -'l j'y jJ-ii 

(1>,, .£jt jf 

1 t_^A-iil j l./ji Nf AjJ^LllJi \3l C“Lj*-sjj 'y 4 jJ_J_«j ijjts 

jjjbJi lib s f,Uj| ojL?-j C j jjliii ULl? d~*jsj jJl 4_J jjLlil 4ApLiJli 

# £ £ 

4 -Lss 3 b*t_33 ^»3 ja! 1 _ (3jjbLil *->lJaJl jl iLLJl -AJLaJ 4_JLf^LaJl jl ( ^pL»Jj>r'yi 

.Sl jt3_3" ^'y_^JgibJl 

jj_ll 3 4 -La 13 L*_j JJbw~xil jyi b-s>j 

jl L&jj_iJL« (Jj jrS i 1 cL^ljJl 2^5^! 4 j cJli (_£-iil J3 j 3I j 15"" 3® c4j 

3jjliil i_3 j^'yi jl (^“b^l (_jbp Lftjl^ (3 bgJl C~vab>- ^Jl 4;*v_j3l ^ysj 

AiiUJl oilil JA JjS/1 5 jil Jl 3 (j-“^0 4ljU*J>l ^jls- 14;~~j3r! 3» jU^^tJJ 
4^jijiJl 3 4AP'lj^ c^jLJl (^£^1331 33^1 jr 4 

*?JjUi jliNjl j^3l ^ *ill*Jl Salil ^ Aijliii 

106 ^ 33 ^ iBVerfGE AjiU-'yi ajj^jJI o jl 3 

! L» ^1p Art. 3 00 Aillii! o^lli L y^ 1 ^ 

0 jjLiH ^L«l l)jj ^liil — 1 

4~l*jaJi oljLv»J.I .JhJL^ ^>0 { \a 01 <0jOJl ^1 p j (,<j5jJLi-1 3 0jjl~3j« j jL>rjJl —2 

'^ r -.y<~-j yS„ jl 3 j>- 1 01 jV —3 . ‘Ukj'jflJl Jjjij*Jl aJIjIj U!H b3j^A-1 <3 

«... .A-w^U^-Jl 4 jIjT jl jl 4jXjAP jl 4 _L/?i j! 4jl?^1 43xJ j! 43jl j! ‘U~3>- 


( 1 ) 

* 
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i_ ^jOJI JL^I (j- 4 (J^ 1 ^ 2_Jl^l« v y! aJ la 

. ^*lxJl IaLg*^» ^1p ^3^ N ^j^Jj jtjJL ^4 ^ydsflid aJl^-l (J5 0jjUJl 

jjfG^.2 Uszjl (»i )g U i O jjULH ^Cjllill l.g Ji Jjl J jjJt O^OM |5”” (3j LOG Je>rjJ t>lj 

y> l$J ^1 oNU- ilL*i OJJS J* Ips- .jLiUJI ypU^l jli\ ! 1 j dji JcLa 

-LpI yi y JJ 01 ajc« j^So*. 0/ 0? c* 3 ^LA'i <3 A^j-bc* L* o^s-\i c—tlfT l,i| Lo^j 

# *' t 

lOjJLaU LLis <Lp j0=>j» _^Gt ^Ui-3 aJjjIS Jlp! ji Jb^lO , i j>~'^S\ 

(3jj 5->JJ *uiL^ aJL>-*)\^ c^JL.^ 1 j-ij aJ-pLaJI jl jJUll jylj 

^jJJl 4_^1 j*j> o^~ lii U>..o8.a ^ ^. 1_4 ji j^JJ 

?* 

jl G| - j»UiJl lOjs J?jJLw Jj<j j* UiJl ^LjiOl (j\0jOJ L«ij ^ji y^ 

4 y\^r\ J S*\ jJsJ! 0-t\^" !ij L«~J J jOJl ^1 p L^ 5 " - — 0 jjULU ^yc*r 

.")1 y 2^aj jjt^ (3 _yl>ri j»Ua3l LaJ_»j>j 


AjdJd L, sl> ld_A>j . (J y^A Ajj^J jOaj 01 ...« 

(1) Alle Menschen sind vor dem Gesetz gleich. 

(2) Maenner und Frauen sind gleichberechtigt. Der Staat foerdert die tatsaechliche 
Durchsetzung der Gleichberechtigung von Frauen und Maennern und wirkt auf die 
Beseidgung bestehender Nachteile hin. 

(3) Niemand darf wegen seines Geschlechtes, seiner Abstammung, seiner Rasse, seiner 
Sprache, seiner Fieimat und Herkunft, seines Glaubens, seiner religioesen oder 
polidschen Anschauungen benachteiligt oder bevorzugt werden. Niemand darf wegen 
seiner Behinderung benachteiligt werden. 

Ji j 1968 ^Ip 0 J-U3 -di <ejl jLidl j! y]\ 01 Jl f.^S\ ts jGlI J&j C-ib o! 2 y 

— Jbbll (_5.3LP'^I j yu*-\}\ 

.G-bt j L*j 174 t2 iBGHSt 401^4-1 X $^«Jl — ajU.*^! LlOl aj.sGN 1 jl 3 0jl5 (1) 
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j&}\ (3jkw 

(Rechtsfortbildung 0 jilaJ' J-^J) 


jyUH yyUJi yd! <_jdb£ U. jl J y> tybil jlydl 

<jA JI (3^k> iiilsi J_p- jjJu <1973 j»UJ (Rechtsfortbildung 

jjLii ULjai .OyUil yd i^jJbxil j*5o-! J j>- jA < (3ybJi 

> j'b* r^' 3j£ ^ *J^I o^UJI y 253 

a^S^-I 0 ' yb <U jj\i aju^s o^b- J 'V! (2,-y*li j\ jV’S/l) Aj-iOd 

yajy*db ajjiS”* o'yb- d$ 1958 ^Lp jll«j caJ ybSJl sJpliJl adji %jLaxJ ^1 

C^jl5"” -bi* , (‘U^^ad-I j jjjb-l) ^vsbi-l abb-l (3 jjbi-i yb»Jd JjlP (_£3juJi 

y»jf 4 *p y***l aLs? b&yiu AS'j^i^* ibbiL» (_)U yb-dl jj“^ 

4^S\bl ■' -C»- jjj „by iyt-LJl Oljjl «bi Adl kl A^ib-I OjybJ! 

£ 

&UJ Ajll^l Ob""jlil ys biji yibp ‘b'b* - «jbi yy yCG b y <jy^)\J Aj-llb^l 

y» 253 ailil jiAsJ U*>bA. .a! lili «d* «.Iy*- y* bi C~ib ^Ji Ajy*il j\ ya^l 


> jl^SU V-V :J* b J* jU^I (jail bjiUJl y 253 Jalil y J jty 5yiil yi * 

4jJJb ' g v^i «JlAj .j jjUJl (J} Ifcb yyadl oVbbl t3 -bis ysjydlj j*^^= bl ^pUl 

:sjU9' 

(1) Wegen eines Schadens, der nicht Vermoegensschaden ist, kann Entschaedigung in 
Geld nur in den durch das Gesetz bestimmten Faellen gefordert werden. 
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(j 2j j\ jjcJI y£ j.li^M ^Ai! DjJULil 
sJlA ^y> i^\ C-~£- b y aj^y^i (jJjCi) aJL>- ^jJju y j C j ^jLiSl I j-/3>~ 

2? C-JlSj .2-pt^*^i {A « <-33 ‘boG^'^l 4j cA-9-Lv3 di^ , 

'•y^ ^ 

< *j 1 ,U 1...il . ■<?<>. IwLy» (Jj (,_ «jLMj j jjLsJIj ^vsLiU (_£-GLtxil JsLjj'^I l)| 

^v» 20 ojlil ^y> AtiliJl s jSla. i! (j axpLv? o-k—Gr -'i <Lp l-L-»j 

J 0jjLajli JkJLu ijl VUaxJl 0-J' ^1 p i -'^ J . jjX-*jJl 

C-Jj JlAS 4-aJ g jLC. jji i 4>jil JjL—J l (_>K1S La-ls ^2 -Jj J-4* U-Ujjj 


iiji AolP^I Glif -1 " -.Jy U Js- JUbJi yUA! g^lP^I y> 20 Glil 

oliaJuJl c*._ \_g_LT jjii-jJ —2 . <LoL^-l <upL»j>rl *uial 

2 .*! al\ aJa 1 - - Jl Ja.J ^j —3 .4-oL^a^j 4 jXgL7j <Uxj <L«a:^£ oLl* jaP j c t k+~J 1 d-d j—ax)\j 

<_j yd-l yubl^d —4 . --dl 13. b Oj-’bdlj k J..«.a. u ]l 1 •-J'i j iaJ' ^b 1. «Jl ^ 

.y^j« j\P (_£2} t L«-Up t^UaAl ljj& Aljl dLlp ^Lp Djs—k y* ^LS~ 

’. Gll^l Ajdllj l (J -I 

(1) Die Bundesrepublik Deutschland ist ein demokratischer und sozialer Bundesstaat. 

(2) Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen und 
Abstimmungen und durch besondere Organe der Gesetzgebung, der vollziehenden 
Gewalt und der Rechtsprechung ausgeuebt. 

(3) Die Gesetzgebung ist an die verfassungsmssaege Ordnung, die vollziehende Gewalt 
und die Rechtsprechung sind an Gesetz und Recht gebunden. 

(4) Gegen jeden, der es unternimmt, diese Ordnung zu beseitigen, haben alle Deutschen 
das Recht zum Widerstand, wenn andere Abhilfe nicht moeglich ist. 
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La*J 1 5 3 C ^ Lp OLa-P l) Laj l jg «J (3 ^~'^ LaJ 1 01 ^lp A^-1 - -i^ 11 

^juljJiJl JjULa .Ajj^ll 6S-y>- St £A jJjljalJ 31 Jjji-li ,^j3/ ( J^'-'"Ujj 

/>* yiSO Jjs (3 LJUAj 01 0^“" oUaJL* <LpjO?j3l ^Oljlilj 

La * ,.* A a d^)OxpL ^L*Jl al JLa II^ ^ll A^^jLaJI ^ijiljl 0 j J. ^2. a O^^J Oj~*" 

A g a ^JjJ f l .,/? dli ^LpJ aJL»^»ilX. k_AO^ jLaJI ^Lp (j jJ Jij LaLp LiS"" 

( ^ ,^lS\a>- S yi (3 *LjA*J| *~^2 J-a A*0? j j OL£l 

LJ_*Jl A-OLO-3/1 AjjA^-^^- l ^Lp -01? .t—^3L>" ^ J'j-^1 l.L&^ 

^2j ajjL^ia L^^julj 01 A-jjJkl j^-S^O'c-aAJ 01 013”" La Aj b 

(3 (_£01 oji.1 jfOTIsM ^a ^ja j^ju OlTj . jli3!l Li'^ OjjLaJI ^a 253 a^lil 
^ - ll ^Lp ^S* ^<0 J^l ^-fl3 J)\ jJ^A^IaIa 0-U^ J ^>- Aj^LO-3/1 Aj^j ^aJ^aw\Jl A-a^^^l J* J 
0jJlii! ^j-a 253 S^lil cOlS"" lil 0 »_j 1100 «.slil ^ (J,j3/1 *jJLaU LLb aJ^ iliJl 

t. 'J e. 

(1 )^ ^Lp 4^-sO? Jl ^lp . ^)^X*>»wLU aJL^^* 3 ’“^'^ 


Col 


I yL ll 3 .LaAju L* j 286 t34 ^ BVerfGE o lP^j 1 c~>^ s-y^ (1) 

y> y^]\ 3 jh^* JU4 U. dl4 laiP Ijl *i j 4^3v4l OJ>«waii 

sl)j^-5 .-LaA^ A-L^J^ 4j y~ ^a-LJ>.l O 

cIaa^j Gj 396 ^ja£ 5 38 ^ c81 t37 ^ cLaj^j L«j 278 c35 ^ BVerfGE ajj^l^jJI 

c82 ^ j L*j 362 c71 ^ L«j 190 t65 ^ Gj 318 c49 ^ 

. I^AjC G J 1 1 i j£> 

c 1986 ^ tMueller )y Uajl 0 jlij t255 ^ 1982 ^ t Koch/Ruessmann I (2) 

^ ^ ^ 

^ 33 . A-J_ c 'j cGJl^o« Ijj^ ia.^o Uj*- (JjUiJ ^0.^/i (3'^*^ *3^r 4 253 o^lil .La-\jc Gj 69 

A» S* S* 

«... . c L*AiLo« Ijj jI-w- 0 Li>* Jjl-ilt L^jL^? 3“^^ 03^^ (V 4 253 iolU ysytS 
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20 4 .sLU kiJlijl a jjL&\\ 2? a^jljJl <0 jjUlH ajL*i! ( _j J w 5 jJl jaP 

{ yu Jjd^- 2.33” t js -j t<Lga>r 4a>s_c>wa (J.li'yi 

^ *(_£-s0^ k y' ry> 100 a.illl ^jA ajiiiJlj 20 a-slli ^ 2jJ\_t3! ayLaJl 


(_£ I Jais (Jj^fl J^JlJl O-o- g j ^Util Id-k 3 J jy^osj <_£ I 013” 


ol t<_£ r» 1 ' 4a}J*- 


4jJlo]l a^JLaJl 3 a^jl^il O^OLil ajL*JJ yS- ja--*uixS 1 o3” tal 



20 SjUI ^ 


saljl Olia G-Up tVpjOsjil 3jli ^Jl j^k; k j a Ll*Jl ajj^^jJI 3_3kl plOaJij ULU «... 

OdJdS"* JtLl O^ ^ lali .(220 464 (LkJl <LaLO^I A-3v^i caljl3) 

a 3 ill L^a ^a. 0*^3 O^jLaJI 253 aalll A~P ^at j ya 01 «Laki ^S^l 

J' ^ J,jMt «ali.1 y J,jMI 5 yh^ £■* LgkAp O ^ AJlail Salll ^ J,j^ 

. Li A*~~alb :i' 0jka* aOp ^Lp *—Bal! yj lE&j . ^ll^l 

L» A>»kp OjCpI la] ', L- ^Ip L^alO^/l jja~«uJl 100 oalll y* ,J,jS/l * ^.a a ll 

# £ 

j0* 3CS^-^I 4_jU_a 4 _ja j^wakJ i^aJLp cAajj^a^a ^Lp L^»3k- a>x*a? ^a 3yj cL^jLa 0! 
jl y j\ tL*b/^dl akt j^x^a oLa-iiP aj jy^j}\ calpjlail O A^aaaGd AjV^ l! a_3v^ 

f 

\O2jl . s Ua (_£ .(_£aL2^/l j y*# -L' y J£~. y^- I LaUap LBJl Ajab^^fl Aj^^a^-aJl a^^pI 

aj^/^I Oy ^y Oy 1 —^ 3 La>-^l jl ^I (j^jli , \y yA J^a*ak! 03^ ijkaj LaJap 

AjailL 11^ a ILaa^ ,(0- l ^'*^l jy**J^\j 

(1) Haelt ein Gericht ein Gesetz, auf dessen Gueltigkeit es bei der Entscheidung 
ankommt, fuer verfassungswidrig, so ist das Verfahren auszusetzen und, wenn es sich um 
die Verletzung der Verfassung eines Landes handelt, die Entscheidung des luer 
Verfassungsstreitigkeiten zustaendigen Gerichtes des Landes, wenn es sich um die 
Verletzung dieses Grundgesetzes handelt, die Entscheidung des 
Bundesverfassungsgerichtes einzuholen. Dies gilt auch, wenn es sich um die Verletzung 
dieses Grundgesetzes durch Landesrecht oder um die Unvereinbarkeit eines 
Landesgesetzes mit einem Bundesgesetze handelt. 
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(juljilt AS’jAjt 3 ^“13 ‘,jj^'S\.\ j \yJl J$ cj^jj a jL*Jli 

?- js- ^sjS J ^ * Lsjijl Li i?y*^!i 

y* 100 a.ili.1 y* (J,j*V^ oyLai) Liij yll'i/i yy L«j! ^UaJl j <0>lp Ojj^oj Aj 

ASrljJ yy LaJl y2Jt (3^ 2 -d dOUAiil <U5ida j| .yU<yi ypuNi 

<up yd jil Ajli ^Jl y yp.a a_j y Lili i JS' t i yj y^Jj .y y b j»Uij jr 

jyu*jJl y> 100 eilil y> J,o Jel Jl (j L$JlP y»y^l! aJ y LaJl y? ya -Jl ^Lp 
^ 15^-N/l Ju r,l> l^V*t li OjL*Jl dlL' j! diii y yli^l 

iSjSlju^ aJ\j>- yyJj .ij y-J^A aJU>- ^b"" yj c yy i*!! yaii Jjl?:l AjsJL^J.1 

^_Lp Jlpl y lo yJ jl y>i*il js- y» j c^J J- ys- AjL^aJ il ^il j yliJl 015” b! lyi 
(„a ySill Oyiaib yU yiJli .yji y~ ^Lp 3J yjjLaJt ci—>c-Jl ^ofcLo« 

lij5idil 3 Jyit 01 ^ ^ ( y-5>^!! k,_~*iil A~*by yy> <d-i!t yl 

^30b>- y-^a-O’jOi!! -Up y^lj . AJyli yp ^lyp J'yis- y* ,sd>y> Lgy 

O b k_->ySCll 0y LaJl J^u>~ /js* ^ JocJo j! jlypLi .UJs di!i 

.jy LaJl Aa*-LJ-l -dP L»-UP- Jj^Jl J'ib- y» y! 4^»uJb ^Jj>0 

Ajjly» Ji ^^ 0^ k_^; JJj«Jt ^y_ai Ajilx>ej.l ol (_ji^ 

v- 4 * 


ji ,4jjjliil Ayw?^jl ^>S> isJb Ayw?^J^ Ojy^ ^v? ^Lftll (Jl* J$ (l') 

. ( V ^ r 
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UlsJi o\Ji 




Der BegrifFdes Rechts 
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j jSn jwajii' 

Hauptelemente 
(illJUilj aJLpIaJij ilSLiJl Lp^J jl) 

^Lll I^ju jd\ j\ [ TS-~>t ygH D*A jj 5> L* Clj'in ^^jaj 

^vsLp Aj*^ ajLlpl (j ^siaj j! (Jlj.^1 \jja ^j£* ajUt-^I -X>jJ *k . OjJLiU 

jjlillj Die Ordnungsgemaesse Gesetztheit AiSkiJl A^PjjJl :a^L-I 
Die aJI.uJI j Die soziale Wirksamkeit A_lplij| jf 
aD^I jJJij tjyliii ULc Ailxi£ Lia^< a-Ipj .Richtichgkeit 

J a^«®I Aji O jJ jj ^ AjilL^Jl ^sLaJI r^ 4 (J^ ^ g- iji 

»J-^-A - 4 Oj-~lt Akwk*Ji ^lp i? At o jJ^JUJ A-lpLAjlj A-jlSktJi <Lp ^JiJl 

2jl>kij! A^P^jjl (_£aD^S 1 ' oA.-d' W .(^^iiJl) LS AhA\ jf ( t _ 5 ^w= 

aJ(-L*J1 J^S- j,_AjLxpI ^>4 jJ^>r J *-,j j! A-Jplajlj 4_iSCijt A_jP 

oLftlkji liliA { yj> jialil tkrAL#r s yi j^a-La UXJ • 1 _ ' j-Aii! jJi j» j g flU O^Lja 

. aJ2^4J 


jl * AjSsJj aJIJjJI j-g-A-4 jl ^WSJ j5sjS» 4 (_cli .0 jJLajl i_Aa 
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.Ajl*lJ Ajilxs^ dJlplijt j 4JSCviJl <UP ^JaJS (_£ JA/I'.f- { jy aS*)1*J1 

.0^jULlj j]\ ^!jk j■ aj*aJ o-l-As 

i __fcJ_«JJ Ajal^Jj ^1 p <L*lP ojjij «.lijl ( j-« UJ -b V iS^ L^' 5 ^! 

5* 5> 

.1 J^\i 1«Aj £ yi\ ^jjliil ^_^iii (J>i f 
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0jJlflJLi ow?jil j^-AUsil 

Positivistische RechtsbegrifTe 


Sih-i U^-lj VfSo: 'V AJiCiJl 4^pj-iJtj Sj^Ujl <_£ j^s- 01 

s* 

oj i.aa^ . ^jo i a ^ • a tr oi l^ 2 j! * l.' ^, 1 . ■ ~^ 

d~s-- tO^^" Os^O • t^*^ 51 _ULl? 0yLaii 4 ^JjCL< (_ajjI)(J 2 > 

j^jOI OjjLftjl kJlJij AjjJjO/1 (JjJJ *S -I !0r^-^Oj uy*'y~£ 

Primaer wirksamkeitsorientierte RechtsbegrifFe sJ^LiJl jt ^L^'yi 
Primaer aJSCoJ! a^p _ r ^a*J aj jJ jb'l Oa*j" apj^OMj 

V®^' b* ajjJjS 1 ' ( >*jj .setzungsorientierte Rechtsbegriffe 

^-b r l jji Oji iiL~Jl ij-A (3 a_«1p ^ yCj I il j.,? :ni] 


^ » .■*>• jj***J^~ p-i^l cOOnJ*-^^ ^r 4 l)I J^iiJl AJili 

jl a 15I jl 0 jjlSJl JJ& wb^l J 0jjl5 flJL J j ys£ >Jlj 3 CAj^b*“Sf^ J-* c Jj>-lj li ^\j 

y j jjUJI ji J! ^ gr -Jlp .dJj>-j ^j->Ia^ ( ^1p N c^PjJUiJl 

jJ-wJ.i & S-^ Cf^ J" 1 * ^t*- 4 y*- 4 cj^~ OyULll 

jli y* ^ ^y*H ^ S > '^\ ^ y^y* ‘G'V c<uiyc* 

LiV caJ^Lp j^p jl aJ^Ip UIj JL^p'^I cJuaJ ^j-f^ 4 ^ lfell l^-^ 4 aJIOjJI 

. L&l jj LjSI c a ^i <1.,/ ?4-1 oJ»a ^Ip 1 jl^?:7 


Begriff und Geitung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


39 



J/i?! C^J>! 

«r)!l AJ/jty /a*; pil! 6 ^\ 

Primaer wirksamkeitsorientierte RechtsbegrifFe 

L» jiS'\ «Jj 4 j^JULil >wUp l ^£-V*s>r')}\ jj*iAJ 4 j/j*V! f.Liap! j? 
jjvj UJ (j.aupl^r'y!J A**ii/I <Lj jJlii! oLJa-Jl a^y!.i J 

aj ybliai! o!jLupV!j (Aeusserer Aspekt /^-1-iSi ^_JUM) a ‘. ^ i i C—j I ^ L^p Li 1 
'V L*j .jjJUil ^UiJlS jl a-ipULS (Innerer Aspekt ^>rjUM c_Jbkl) 

cj!jLip'V!j ‘LwwaJl ol jIup"V! (jo Jjp- o*VL^-! i_~1p! A (j^LaJl jjA 

(jij ^xU Ajikii- JlSjv! JorjJ L» IjCS/ L o-gPa Jff A^kJj jJ-Liij (j Li! cAj^A lisJl 

(1 ) .oI j Lip'V' aJu» 

JjS?! v-JUall 

h jAtiai! OljUP)?! 

Aeussrer Aspekt 

l^f-U i! /?! (j a^jjjLa]! a-tpLaJU AjjJsUaJl <jij!jLip'V! 
olSj»! jl» 'V J .L^JtiT j j! L& j Lg-pLjt ^-Lp- L? j! L^?r jjr. 


^ 3 y ^1p *ylJL. ^La-Laj Laj 73 :1958 ^Ip (ILoss aLi~a\l Jj-p -IPt 

IJla aAJ ^1 p £~* (S j-^UaJl A>^&UaJij «LJ-a-JaJl oljLlP^fl 

(^ll£jl I-Lfi> jJail c i—i j~Jua)\ 
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jjJ Laj ■^r^ > oli^JLuG L«wUp ClLU ^Jl 
»y£OJu“ wbwb^- ^Lf- A-L/a^l . ^f'LoJs>r')l \ ^ jjLaJl > J ^ j-oJ-S aU^~^J Jl 

Ju. j6j Max Weber yJ ^5"La jh~-b/i Jh y>3 ijy ol4N' 'JlA liij j^JUJl 

jf t 

L«Liij jS*j" yJ cr S'^‘ ilJa*i .Theodor Geiger J^S' jjijJ 

f.!y-u al^S^/l (JbL?- ya (_£^aUs ( Jl5s^io ajLpG. oG-sib ySCal bjjli L« 

t * t. * 

4j A^uUl <JJ>li J ■/»*'! 4jbcC. -b.Lg.xjl J i 4jLpIj^ ^Lf- jlpr'yij tLoL» j! L j^*-a (jlS^ 

(1) ". L/ -Us JJ JA u jsl^l aJGI 


jA J^r y£ G J>-Sl L jl OyjlS ^A La j! ^JU- ^SblS^ jj-iyj ^_ju jx5 ( y 2 XJ J 

aJ jJ <_$ ^ jv? jji ^ LI^p jJ j-bo L jjLaJl ojLaj aJ| j Lio (_£ JJ J o jjLsJS 

(jl J ^Xo Lj5"" J^a )j;L ^pLaJb-r^'l ^L«.b*]>L! AApLaJo^r^'l «LoM ^Ui- 1 jA 1 Aba^-Pj 

) ,(_£jlSbl>L jSvJio olwbjil yajaj a^L>- syg^-l ya y®^ ^Li-Jj ILa 


* 

j jjLaJI (^£wiJl LiJ^ ^^jg Ol 

JS J? 

3 Lybji 1 i—- j l^rl) 4 j J*~ 

c^jJl Oliver Wendell Holmes jly> Jjulj yLSji <Jlj yu y* dJJdj 


IJwJjJ y l t^' La JjjLaJ' f^ii.1 l)} .17 ^ cl976 ^ cWeber (1) 

(Ja^ J iJlAj , yjl o ^lajl U-Aj ,9^pl 4_Jj jLiuli Ju {j j-Xo Lif 

.LaJj»j L*j 93 y> 1 1970 (j- cLoos ; Jjli j>*9 aap JjJLill j yL . jljcU ^y-VI 

.297 y> 1 1987 c Geiger /LlT (2) 
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<Ul*j b« jjb al_bCJ jl j s3\ jJl (J5 aIajU l_3 yjt b« (J y>- J^xJl jl • 

4_£Pr OljLxp| 4a>rjbJb i_OLjjIjcJI ^jA Ibj&j ^ \ jjjb&Jb 


b*U)! vJJail 
ijU-balt OljLsP^I 
Innerer Aspekt 


2JjjUJl SJiplili (Innerer Aspekt i_JbM) ol jLxp^! 

Jg>i (j j! ojjliil o-LpIaJ! (_j — JjJ ba-S" — 

, jjt> ibJJ-i .iJ^b bjSs . lx^a b*-£»J5"" (J? jl 

Ernst j,_^bL-o s yi (_ i_j^SEb t_ij^jccil a«bi Jlji^S ""» 

<Juj*j J jjLj jjjJl j'yN' fV t--*! gjbJlj Rodolf Bierling 


^wbJi ^jA5J b« JT ^l»P bi-bJe>tdU UbL? b)^jbaj! ■Sbaaa'^/! 

aS" ^x2ull «LaM ^Jib J_pI ji ( ^ r « ^2*Jl ,a gi,b *j jlS" eid b5 ^jbjl 

(2), '.J.Lu j5Lio 


2j jRJt b? A^JU-ygil C~>\ jblP^II <ui ^Jtb (_^-bil bij-’baJl >_ «j ycJU j>-\ Jlia 

BJiklaS bba^J <-j 1 ~ jAJ b$ aA^7 «Al 

:Jjij o-j>- Luhmann 


s_^Uj 116 y> <. 1982 tSummers jy jjli t^Uj 460 y> 4 1897 iHolmes (1) 

.i_jlRil IJl* yJi* yiil °-k' 

19 :y> i 1894 4 Bierling (2) 


Begriff und Geltung des Rechts - Proi. Dr. Robert Alexy - Dr. C. Salek 


42 



jt-jwowfcj -^-vO ^UajJJ 4j! ^ip ^ yUiil i_ i yu jt ^.,U". ..i 

^ "* . ^ JuJJ Aa-y* 


,~_j,Uj I ‘„ - J ^ 

U£dJ' Is-jJJA ^k*j db£^1 

Primaer setzungsorientierte RechtsbegrifFe 


JT Jjj 4-1^7 *UP jJl}\ ^ Ji-» ^ylp J*\ OjjLiii t fiJ yJ 0 } 

t+sJ* OjjliJt olj^iaJi la <-£■ (_J 4 yLL>dl «yjjLaJ) oL c 3 U^j 
(j jll Jjaj ^-^rj £-4aJ l ci^1 yU ci>J-L>dl; 

S? 4* 

ULh 0jjLaJl yu j c^JLpLiJl £cj>~ji (_^jJl l*_J 0ylJLH 4_a j ytJ 

4^?L>-J 4 d .Uj (_gjjl & J*2J 0 yjlil! <UP yjuil ^J?ry (_^JJl 4l^*^U 

.^yJaULSi 4 Jsj 


j^3J-jk J (J,yj t_£2-" 4l^>\J L&J? 0 ylall i_i j yd (_$-LJlidt Jliil 

4? f 

dnyd ILks .John Austin jw j\ jy id^Vl 2 up 4_l 4 dSCdl 

4^jyli 4 -XpIS jl 0yjlS JS" ijyflj idy>- 1 y*l_)l d’ 3jjL«Jt Oj^Sj l ydLv-ji 51^*^! 


( 2 ) 


y' y 


.105 1 1972 ^ cLuhmann 01*^ (1) 

y>J_» JiJI tya-jjl SL>- yp 5-j-j ^*>Ust>'Jj ,88 1 y* 1 1885 ^y tj. Austin y~-jl (2) 

.^l^JI 
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i_J yS ol OLs^aj L« 4jb ja^) i_dJJi JAJ 

<j~J i—Jjaii iS £wai' ^ 

jl Ni (J^i ^jLp >—^jJaJl j ajJjL ^ t^'iJI <ui ^Lv^j <_£ 2Ji s JLSJLj 

*U*Al ^aljl ^j->L? j^s ^a| JS"" (j-^J ^ ^ j-aS/i SLpI y ^XS «UI?- (3 4_^UlxJlj 
OL~jV' 4^2^!_aJ A-L 3 jJ -XP-1 ^Jlitj L/y^"j__^Lj C(_/ul_aAj! ^A Lgtf t Ll*-il 4^^aL-^vJt 
y> (_g! — Lfr-vA*-;j 2J-fi! Lg Jom j .^aL—Jl JjliJl A^y yj t jL-J*>U 

aJijLl»~Jb j^-a'i/i (3 — Ua “La^Ui-l 3^ajSsjL-i jl Li*Jl AiaL^Jl O.ilj'y l-bjAfJ ypisA^Jsl ( J^a 
y y>^r ' ^\I ^J^s*^***J . aLa^-mAI 4*wa^****Ol aL^a ^^ r 1 f3^ 

^lp 4 }?<■.«.,) OjL»*S"" Oj->LaJ| ■ lj £■) ^~L>cI^* 0^ y' ^4-0-^;! !-i_A ^^a {.^L- 

<2,n . r ^Ll 


4j I ^lp L) _^Liil L-ijJlJ (^jviaajl ibua'yi ijl J jJijl ^y* 7 J' 4 4-»25CjJ 

^j^L*Jl y*J .A*jy 13 O^-fj^a ^ ^ Tali ^lp 4_-J^o 4jg X a*Jl 4_^?-Ls O ^alj! AS 

^aj ,4_J^Juj! 4_;p j-^>-U 4j jJ'b/l (jC— jl iLlaa'il aL4| ^v» (_£ ^S! U>L4| L)l 

CjLX? t^uIpLiJl jl ^pLaJa^r'^l joUii yS^S J^a^j V jl iliwa'b/l 01$ 

^ «* 

j*&'S t 4^P^JlJl j^aJS (_^u . Lo-^a Ijji iAJS A^IpliJl 

: J jJL$ oIaJI ^Uaj ^iJJi SjaL^Jl t_^>-Lv^ A^lf-LiJl 

^ja» o^Luli 4^-UaJl (_s^-y! (j- 4 Oi*^^ ^ 015^ lit 


89^4 JjLJI (1) 

IaJui; laj 86 ^ys JjLJI Ja\ (2) 
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2jaLJl lil yi yJ >APliaJl jJLaj i jk AIUP ^ ApLj>-*yi Auil 


(1) M 


^skS j 


Herbert cjjU ojuj>aj Hans Kelsen ( y~JS' ^-JLa 
. y_ d)^iSl (_j 1 c5 ap jJuil jLJ (_gJjj^ Hart 

Jj ^ ^ (_^jLjc» ^4jJl ^UaJ ajL (jjjLaJl y^JS" 

JiU j^i~o <j ^S-A *s-y>" ;2ja^xjp Grundnorm a«~-L 4 aJpli ^^Jp 
j jJl! ULi? apaJ jJLiil JpljJLil ^xJ ol P "a; ^liSbj . a?t- 

^ ^ .eJpliJl e «La jyliH (JLs^^/Ij A^«AdLilj 

,\S «l2j>-*!Ai!j *■ aJjLuJ i *Jiy* A««-Lw*y! a-\pLaJi aJla L)! 

* * 

ULis> U 0 y *-j «1 ?yJy 4ai jA aj iL»Lc Oj^..,^?ll aoL>- aJpli (JjLxJ UJI 
^Lail I«La (_j ^ ^L . LJjjU GUii j S^l ^»UaJl jC*j L3 Uijl iil <_«a«LL 

yoAz£j AA^lSj 4 _«L 5 L«xJ| AP^pjl j./ 2 «k} Aj^ jg.*J i_AJ(jl jA 

. ( ^pL««X?r‘yi jJ^I j ^aJP jJJi (^Jbr Jl 
a_LpLaJ| ijL;j-'—J ijUaL°® Ao^jLaJI a-LpLaU joLdl ajjj aJ^pJ! ap jpJi o| 


221 ^ t^jjLJl jii (1) 

Uajo U j 45 y> <1960 y cKelen y-lf (2) 
219 y> c JjLJI £y ^1 (3) 

Ia-Gu L«j 151 y> «Ual j j\i (4) 
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JJLjj 'V i 0»^ bb jybl a^JL; Cs* 0 -5 • ‘^y—’b"'VI 

(1) ".UiVij <b aiyi* a-tpli jf JxS" j,jJlfljl 


v— 2 j*j (_£jJl -Lf-1yiil /y> *ljsi Ojb iLiw-:t)0 bJ 0jjLaJl 04bl 
jjlkj aJ^UJl aJu* j j} .rule of recognition j!y*Vl a-ipli ^1 p f. b 
Ajluii tUb-V/ 4—^Jlj CLj"Jl?- yi-blS"" vAj^p “L-—'biVfl 4 wLpI/sJ! 4_bi?j 

c 2 ^ 

. 4 J pbx?rl Ajtal J jl dJLJL?- jjS Ofc .5 yrj 01 by- . blC 

^4 ^jtb? jyb cJJb* bii b-lb jlyj*VI a^lpli 01 

^^?rj"4 0ylail Jj^-Lb .bP yy*?l 4 -l^ y\ybJl ^j^be^V/1 ^-S""lbl 

^ ^ 4lbv« liOyvj 01 .y/aljP- jbt* 

ajbJl; ^jbb'V! <3jJUJl ^UbJl j jlys*V 1 aJLpli ojlft jb-^i f-^b? Jij 

(4) ".Oli ,jS 1 j A<CU 1 cJl^oybJl" :bbl 


219 y 0960 ^ tKelenybT (1) 
184 y» 4 abt Ojli (2) 
107 j? c 1961 y iHart <ijj U (3) 

104 y> t<Jjl_bl £S>r Ji.\ (4) 
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jj' 0 Jdij 

Kritik der positivistischen RechtsbegrifFe 

(J5 (_ii!jk» ^ g 1-3 J 0jjLilJ jJl ^lp l '-*j4jiij jj 

* 

O jJLaJI (JL,,^ <i i*VI O y j-& lx-k*^ L^-Uj L* _j . <. -®Ail Jusi- 

JJLjc L5" jjJULil jL.a.ai'VI wj y j! IwsjXs! lilj . 

^ ^ a ^ 4 ^x-^“c-*^ 2 ^aJl k^^A-Lll k_~ 

4-kP a^Lp-IjsJI ^pLo.i'v’Vt jylx]l j■/»■«i (_J^^' jy-'-^-A ^}^ i2_Jli!l aJL^J*! 

? j/j U JiP j_\JjSCll Cfy>. '^*>^J' 0Ol ^yyjzij ^JaS j a_Jl^s_JuJ i 

^1»P j'^yg^ LJlaJI ‘Lol^-'Vl Sjj ^LvkwOl (_£j! ^ l)| 

'V klX!jJj . L 4 U-L~« aJL^ UjL^I 'V (JLv^jij'VI 4_ksi> j> jl 
ijjk -jij'Us’Vj J-P LaJ^jL» 4jli ^ywajil OjjLiH ^ j-^ 4 W Lo-J (JjL~x)l 

.^>c-k>t^aJi ^ys> Js>LJjVI ^v 3ji jl jLyai-iV' L-i j> C-J15"” I L* ^Ip .LaJju 
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jjSn 

j3j JUaAj^l ji 

Trennung und Verbindungsthese 


^ijl jj -L’Ljj'yi <jj 

£ulzi oLvSjju L»-gj Iaa 3-^j .0(_ul i— >^JslS' i^\ ul) 

^j.l| jSj. bj! . j» ^ji ^Jl jl iJrvAljJl baJjL (j J^ ^blbjl 

(jCS~j-o~^: (3 dJ-L jl ^w 3 4 wi_Ss ^JJL ( 1)1 J' 


(1), 


. £e_Sv^-J A_wLJL^- 




JsLJj^ ~br^j 'y 4j 1 J jjij \*-*P jJl Jlya.aj'y' Wj yi] aJJl^- a»^>- ^^jbl ( J^Jj 


JjUZj L*-L^Pj . 4^-j ^snjjl y> 2jJl) AS' y*£; J5 blajl LuSbr (1) 

J» # 

( j> bjj*r A-^ysrt_lll £t>t^-l jt$ -bblj'^l W5jl JLaAjV 1 A-~3jjjJ b*-J 0 y\Jii\ ^_Joj yu 9^yjz>y» 

jl Aj^>- j! ob^*- V 3*^ <3JjbsJl ^UhJl jb (J jAj ^Jl Ojjiili . AJui>d}l Ajjbjtli 

<3^3 (Aibj-v- j\^*JUj jj^oSj ^) ^ULll aJ ^jj ^Uij yb (3j-<bbl ^L>w?l) ^1 3 ^fl 

* 

3-^1 Jo- jl Jloj jl /^oTj . L3jI >_lb- 4 «JnIIIJ 2jaUb Ajbs v - jl AftJbblj .A^-j^j4 

# 

^ 6j4j 4_«j A^*3“l jl . 3 J^bLil ^ I b! 11 j\y± Si-* I jbo»*&J L L »P A»La «Aj *)j a^P^-1 A_*3 ^l?--Vl 'wJOttJwl yA 

aJI cj ysC AJ3b a^>xj?“ ^3b lol jl 3 ^ ab ^1 c L&l JjlIj Vj Ja^JaJlj aJ^aJI oJufe 

pLd ^JjLaIIjj .j! a i >„-?.) b^b j** ^L*Sj ( j^J 1 b j 3 a^j ^j\Jjj) a.» 1?.) co 

i 3l Jjfc.1 'jl j y UJJ ^ 'cu j*J 3 Av-J ^xl)l A-s- 3 jJlJl jA-J 3jJ-P Aj jbjtkl 4j?tTjbl 3 J ^--jJl 

l^C, y^z. a) AP jjs ^il Ajjbjtll A^J-flll j ^jLaII j b CSzTi b*-U-P U2A3 L^-Jl (J ^3l *“ l)^ 6 

.3-A>tXJ jl ^_3 -AjU lbjfc> jl -UaJ aJ5 wL^- jy»bj2-^ 
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j! ^_pd ^pPjJl p-adlb p» . <30jJLiil ^ ^*y^L* 

Jj*>k>- v yij 0jjliil ,pj ^«^o- ^g.0* J^Ljji iprp pl liU t<LOspl!l ajj^ pp 

JjLaILjj . OjOkp-*^! pP <JpUk ^—^pJ ^1 <_~a£: jjJLill 01 1.0* Jj«j JjjL jl 4^$\_C 
Ijpdj 01 A^rtji-I (_£^lp j\ p-1 pi^Jaji c_~ftdJ>l i_jL>s_^sl Oli 

4.0* JjLa i p»r J 01 pij j jjliJi (_]^J ^g*>0- Jsljji J5 pr jJ 

p£li 0jJLiil ,Pr! JsLJjl .5prj IpJj 'di 1jplU t.^I lili .J^Ljj^l 

< 

Ji>Ljj^ oLol (3 lp*c5fpl lilj ^ g 4-1 ya S lp^« i_iOki-l I Si 0 

pj^'O»- Jsljjl iprp pP tjjCX/»l jl 0pliJt 3iJ p»^>- 

1j^f-jj 01 p&lSOl; Opp- .0^1 ip^' l j*-^li tJ'^l^'Vlj 0jJliJl fj\i 

<! t c 

^1p lf.Lj .sJj-eJu 01 i_pd 0jJLill 00 JpJl; aj 1—»jtA.l rtsoi-l ^1 ^ ^"../>p 


•* L-/ 


pfcpJ Oajjp JsLjj'yi AwSp j! (jLya41*^1 A_pp Jjpj Ajjlpil A^reji-I Ld 

J,! J_pjJJ c^jjj-^ 3 pl OpLiH j»p-0> p SpO^PI _p=>Up jUjI jl Ji>oi oL 
01 pS\JT jl Js’Lp^l IJLa JjLa . 4_tp* «Jpli pJL?xO jl 4 jIp 

.AjjLocj aJI .^Ip aJ| jLio 


Die jjjpOl p Die Normacive Notwendigkeit ajjLOI SjjpOl pi ip; (1) 

.pjp p U p SjjLjO' p-Ut iJjjjS p Uj tbegriffliche Notwendigkeit 
'Oaj .aa^rl UjjpaJl ap-j ce?' dja tp ^jl-^ d' 1 psjpii dd 

,^-djJI 4 Jjp 5 - 1 ^ p’ dk 
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(J.I Lil (Ju^g <s i^|l y OLio <_JLSj L»-Lp 2 jjLoi^ y')}] jjJbcjj 

O ji yJr <JLaj L*-Llp jl o jjLaJlj AjjjJl JlaSsJj j^j <3 y^ £y^j 

“U^bil j^Ul! ^JlliJl ,^1 p l —^ > ^ =>: " ^v 4 aJI 

.li Ji^'l Ji-I jLfcJj (Ulkli 3LJ^Uil 


0 y lili jyj>. j OIj 3^^il -‘yy. ^-*jg a-» Jj^>- ac-’LiLaJl 3 j 


(jjjLtfJl k_&-L» (Jj_>- l_2*)\>-l Cv J-Lo 3-3: 3^*^^ -idjtla JlA-l 1-lA 3 

'l 

J jzjzi )Jl& <J$ o^Jl ^j^-3 .c£J-wL>c-xJl jJl 

2 

j^ALiJkl 0 Jo^i ^ £-1 i (J J2>- c (Jj jL*-* JjJ^- 

. ^jjlii! j^Svlzil j! 2ujLxli £t?xi-d l_AJ 

')f\y!S^~a y~^ ayV^'X\ d_g_?rjjt /^a Jf*V->--'^ 1 ! J 0^j'L«Ji <yj -LsLJjI Ob 

3u iaLjjl ^j^-j ^p-U ^Jl ‘V-a’®2_* y* dj^ jl; l,- ij Vj 

<3jjLaJl gApLaJl ajLp ^-3 0 Cj'VL*- iiLlAj .&syy*p 0jjlill 

s* c P 

323 L&V Ujjli jvi*J 'V ^p3x?t 1 IA j Ijj-Jg Oj^Ua ( 3 ) 

ijv Js’Ljj'V^ 3 "V^r 33 3 ^ _J y^J .^j^aiU j 3 ^ ^J-3- ^ 4*** 3*^ 3-^32 

J* 

^1p 2j_3ri sJjSs 3 j3~" C-~ili>d lA-aA.’.ll 3>-3l yyy^» jjjLaJI 


.La-Vj<j L»j 140 y> 11976 ^ tOtt ojl Ojli (1) 

y>> Norbert Hoerster y-jy ^y.jy .2481 ^y> c 1986 ^ t Hoerster y-jy ( 2 ) 

->j-i 1 1998 ^Lpj 1974 j*lp LiLLl (j Mainz y^-“ ab~-l 

"Ethik und Interesse al'j (j'^S 1 '" <orU3_t« ^Ull ^3' 3^^ 

^yd.1 - 2006 j*U "Was ist Recht OjJUJl y U"j i2002 j*U 
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JsLjji 'y aj u {.tp3*yi y. ji tj .a y^ jo y * 3 ^-• ~ 

3 y>T J oLjl 4-L*> aJIJ-Ij Jj ,clJ-3iJl 0jjLaJi yJ y^S*- 

^Auu (_^jJl -UL-Jl (jj!^Jl oL? i^iJS oLjI ^ L« !i!j .^<k5\J-l -LsLJj'yi i_L& JjU 

(_£ jjtj cAj-A^t <uL*_£- aJI~~« (J j4>- Jaii jjJa 0 _a-> LflJ\ * &a (J y>- jb 

OljLxp*y^ jl ( JgAJ 'y Ij-Aj .^Jb\j>- jjSsj Ja^j AjjL*JJ ^2k^-\ Jt)b>- L^*j j—o 

ask>-\ jl lJ yy^. liiJj-) j ,j jJLajt j y ■» y (Jj jj3 (_£^ i—*lJ V 4jjL;*li 

A_J_Jj>cjj! 4^tt>-l (JlSr ^jb>- (3j .3j-XS^ JlSrj 0^3 Ids 03^ri 

.03A_Jub>tXjl 4 ^>xjA~! 4j^ilS Ajjj^/S 4jjl_jjtii ^t4*voM jii 43 


j ^jLaJl ya yJ>a>- ^a yy* JaLjjl aJ| Vjl y* 3 - 6 ^ \y> y^\Ai 

i t & * (■ 

•» y$-A-* (_j Jl>oi AjjLjtil ijl LjIjj tl_9*}b? ; -'ytj 

.o\J2 j=x3j U Lg_b*j jgaU ^^> 0 *-! JoLj-j'yi oy iSy^i b» b^j^ jjJUil 

2jjLjlit <L?-bjl yA t\ 3-y« jg ali ^Lo>-Ljl yA {.1 yuJ J?bjj| lillA jb*ii>-b J 

.(jt>b>-'yij jjjLaJ' yj 
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Ein begrifflicher Rahmen 


4jjL*ll <L>-LJl £jA $\yj» J* Uji 5 y>T y iljLSJt Ij ol 

(_^wb ^4 (_£ ( J^P- j lisi J -ijw< 0 jlbiSl ,jy j-gjiil <L>-bJl jl 

OjjLaJl yj JsLJj'^l AjtJsj OjJUlS! jyju y> li oli*>\i>-| 3* 

(1, .j^3 


jjSn ^Uaii 

obj~*Jl .iJill (jjiUJl ^j^iilj oljj~*Jl jjlkil ^jiUJl ^giil 

Geltungsfreie und nicht geltungsfreie RechtsbegrifFe 

jikil J,jJliil ^ jb«Lili <3jjlait j» CV. J* JjV' jhiybJl 
L»!j . jb j ~*Jl s^S \5 ^JlP <-£-^1 (3^baJl j*Jg^l' »ljiil jbj-Jli . jb j^J}\ 

J_£~Jl jb_^~Jl S J>ii (3jJaJJ V <3-iJl 3^jbaJl j»j^_ail jb^~Jl 

Ojjli «-Lpli (l?) I/__,b2jbj jji JjJL jl 3^0». 4 - 3 -^J .jjjybJl lj_& 3 4 i31^ 

3^» wl*4 3S0C3 .Ai4jb oiib jl coJkib Juo j\ cobib 3-P (i3) 3 ^-!j 
i jj& jl ^2ibJ (_£l jj^ 1 -1^-jbj bwvhjjC W b>U2j j yOl> jl jJJi 


.LiJjv U_j 11 y» i \990 j* tAlexy —5bJt (1) 
.UJbu t.j 32 ^ iH. Kontorowice o. J dbi j jjli (2) 
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^ySy> '■jS* jj jlj jJUi j»^P ^Lf- . "Ujija-a yj i ^jjLftJl 

. jb y Jl a yA^Aj jjJliit jl J j-$^~j. JjiJ! ^-^LaJ .iibJl jjJliJl (j jb^^Jl 

s» 

OjSo <v.,,'■ ?ij jjjULil 5.1 USof yyyjA.\ yS' jl ^valjJl O' 9-- * 

. jbajSo ^y». jai ; ^ (jjjJl jjjliJ! ^j^jL» jl jb^Jl 


ci>JJl OjJliJl ^»j^_ia jbb^ jl ^a-^yJl t r ~A-lil y J^jai^/I y j 

^jJl J^LdJj Sjsbb i_ Jstzh jl ^-^OT _»J*t-bl l*b* t _ 5 ^- c 'J . jb ^~Jl a ^5o ^ ^ ..*-g*j 

3ply£ /^a ^jj 4jl ^Lf- jl ysyiu <bb y ib k>')I jbiP-l jji jjjbaJl jl 3 

• > y >r _} iir^ jr 4 'b b «X*j b» (j J jJLU ^ \^>rjbb| J ji^Jl 

La-bjJ y>rj[A~\ Jji^JJ j-p|ji C^~£- “b^ 1 t<3jb>-^/lj jjjljjjl ,ju ^aJ g a a 

3js>rj ^jip bo^i y*j jb^~Jl a^SsJ j_ 5 ^" jjjbLi! s-ljJi?J jl C.~;>- .abiJ 

jl Ojill a-L* j^jiil IJ-& (3 aJ-uiuJj Aa^jgJj jjJULll a_J 3jj cb^Ja 

jjjlill jjyu ^a^J-l -l?jjj*yi y?y. ba^S A^a®l cJ.5 j 


^UJl vJUail 

, » S' 

JM Ulkjj APljiJl UlSaj AJUpy y jjlisJl ^llaJl 

Rechtssysteme als Normensysteme und als Systeme von Prozeduren 


5* 

^UaJlj JpIjjLil ^yi b»Uaj Ajjsf jj J,^jliJl ^IjsJl y> Jj yj; J,ljl y_ yjj| 


374 ^ i!987 y iDreier ja ^JJa j Ojli (1) 
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'l ^ 

.OjjLi!l Tpljjjjt Jjol 3* b>liaJ 4 jL/ 3 jj 3jJliJl 

<J.l s-LoJd oli j^a^\ 3» ^Uii jA JjoVt 3* L«l]aj aJu/s jj 3jiliJi ^iLaJl 

LJUAjj O jjLajl dpi <JLj! 3^0 li*)l->- 3 « J t dpi jjilj ULi? 4 j- jllj dpi jiil 

.-LdJj Jdkjj 


T^-LJl -nJtuj' • jUVI 3 * ^Uaj j-& dpijiSl /j 4 Lsljij 4jivs jj ( 3 ^UaJl 

3 ^ ^l]aj 3 ^ 1 ^! d) I tl) jjy*j 3 >dJl 3 ^-Cj * dpi 3 LJ! .il^-l 3 P 

Oli j,Uibj .^Uidi “Orjlji-I Aj j^UaJi ^j\jJr\ ^ 1 p dj“d>Ojj jjjuO dpl^jtSl 
<Llj>-ldJI i_JI3M ^JlP ^Jj-v^'VI 3« 3^UaJI jl Oj^j 3“^ 

, 4 ■ A B,'? 1 ^ 


wJlill oJJaJj 

iJ3JIJ.I jjliu* J <*-ilji' jjliua 
Beobachter- und Teilnehmerrespektive 


^iij 4 ^->rj (jvj 3~j|jil 32PxjJl _^iaj 4 ^J>rj 3 3 >® oJl^^ 3_/^ 
3lu3l 331II «dp • — jdd-iJ j 3j a. _s!^il j320 3>; ii^ tlS3~“-^ 


^ 1 1981 ^ tAlexy Ojli UUiJ «jLipU 3 jjlill ^UaJI j*j-fi* j 3 jdJ (1) 

jjiUjl 33 3 Ot-j 3 JJt 3illl -L^r' uy Lon Fuller )ji 0 j! d- 4 - 1 ^ L.j 185 

The purposive effort that goes into the -L$Jd 3-li 3 ^jsl j!l j jVi <_S~^' djidJl j 
1 1969 y (Fuller J> jj) .making oflaw and law that in fact emerges frora that effort 
«UkJlj Jj_3l y ^liij AjOjj 3 jjUJl ^UaJl jy jjT-U. 1 ^—..— S . j l ^ (193 

l-hs> 3 jU j Jp>Jil (J y iOVI 3 isdj Jjic- 3^ia“lU yii' . Ol jill ^Uaj jj ^jjlilt 

.(ukSlJl 
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jlo : J,LJl ,jj jii Ji aUII i-L& 3 J ~ a ji^ 01 *-« ^Lp 3 jU-i 

3 d^U-J ( 4dj' --P—31 2-3^ J 3^^231 ^ J i s^A ^1 3323.1 y^> i 4_£?r ^ 

.Ajji4 Ic.j C4 jlLC U J c4j>t^o L» j Cj»Uij! iijk jk J LC. CjJ.jjli j»Uij ,3 ^LiLjl 

J2a Oj j2~ t ( j^’L>w't 3 jXJUj LaUjLPj .J jiidi !-L& i^3j J jT ^a ^v^LaJI 

jl t_3l3 4?>v?- jC-kJLd 3 jJULil ^UaJlj ll jji^l jit jl j^al^M J j jjULi! J->rj 
3La i—iljail 4 j 3> 3 ‘—4jlj ^Ua3l 3 ^JU*- 4 Ajjjli aJL~w« JjJJ 


JdCjUj ja 3 " 3 : o! 3 j! ^i ^ &l jl ^Lp jJij 


(_£-dl 2JJi 4jii-o JjAxXii i -i!jil J^ 3 j 4 _g-?rj jl * ^}l^ll jjjaAa lal 

s t 

aljaj 3 2*3 j i —23" tj t 3 r*' a i 33 jj* 3 jL-o 'y 

3 ^ji^g3j^a*yi '—«3j3 (wi-^j - 4 ^Lp <J3a j J lWj •Oi*'* 3j^ 

<3 -3 j*jij of Jj 3 3-31j Norbert Hoersters 31 - 03 y> o jxjJ id-S 1 ' t jZ"s 


4j^jL —2 1 4 j * G * 3 I 3 ^*a31 3j3^5 3 * 3 bj 2 J ^3 o—< , 3 -?r 3 3^ 3 —3l &Z*^r ^ j 3 ^ 4_^-L—a 

^ ^ .43?-^J 4_o jjliil Co*>2v2js3Ij j^vjSj ^Ij CL~J>- t l.g .3 


2 prj 3 r! J ->'-2 ^ 33 J.I o_-iljl! jjjaJLa 30 Jj yilJl jl 

-Up internal and external point ofview 2 o?-jUU Ja Jt sJi^IjJI J^ji) 

3 ^ «j^rjJt J S' 3 3 ^ 3 ~)-b 3 3 ^^- ^ ilju-'yi 


2481 ^jo 1 1986 ^ tHoerster j^jy* (1) 
j\oj\ iOjL» jb^Vl ijf- «3 3^ 3'^’*^) •'- a “ 1 ^ o' 43 ‘1961 ^ tHart OjL* (2) 

(^esdi Ijjfc 3=^1? 
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aj/ Aj ^ Ll*j ^ OjIa U. t^jysjyx)i 

A^r j\ji~\ y£^\ A^JV JJ aJ 3-!AJ| A-£4>rJ (_£j^j« 3 ^-v<S y V- )■ 'M 

_ ~t\ jil jjlsJv *j M yJuil Jjl?;.» oli-il y LaL£ L4 2 J.^alli 


«j' J' iwJiai' 

jJ' ^LuaJ> JpLJj^I 

Klassifizierende und qualifizierende Zusammenhaenge 

. 0jj’LaJi yj J?LJj v yi y» yjt\^- yyy .^Js- Jm«a*j ,*jIjJ 1 31yil! 

.^Pj-Jl _UL"j^Ij j' JsL; aJI jLAj Jj^I 

A-«.l? 1*3 A_o yUj! Api jj3 ijb ^pJj L«AlP jLAvaj JaLjj( J5 Jwv2j (J j^Nj 

P ^ ^ t- ^ 

O-^J a^aJsaaj ajjU^» i_jLwj'yj liA^ LJj^AaA-l IjL^-4 N/ a_j^jUL!I 

. « .P 

. A_j y U A-<Jajl CA^*J J i A-*J yU ApI y 

‘UkJaj'^l jt AA^jlAJl ApijjLii (jlj ^PAj L«AiP ^PJsLjjI iA-/ij (j 
A .o. la 11 jl A-j ^j\i Api y C)j^J <1)1 '■5“^ s ~ bS*>■•>-1 IjL*^ (A^" ^ dM' A^J y Uj! 

o 4jli ap !y a. 2 1-?:4 t A_>jLjt^ < a*u^jULH a^>-\aSI y» jy*5 If^Jj iLi y\i 

_y Aj ^PAj >_■■*!' 3 jA> y')!) ,A^ai\j Ajjjli A«.!?)' jl cA^jca 

3} Aa 3 A^pJajljM' '-§- s “bgJA~j ilM' l ~-~£p “’J l (3 

aJLj a3pj ( 3jj^ 3 y^~ y* Aj 3 3M'-® - '' ^Sij 3 bb jv-bb-*M' 

A 

■ A^PAi*^p .y 'yAj aJLLa 3i*>Vp Ll*> CAA^iJl 


.Iaa*j L*j 275 ^ tl978 ^ iMacCarmick Ai~* jjS' jjli (1) 
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Kombinationen 


J-siil JjLii! ^ Jjll ^J\J Jjj jOlil (_^l a J jS" -iii OL;-».iJl j| 

^UiOf (JjjUJi ^»UiJl J\J JjyiOlj cjb^Jl yU j.jjUJ) ^J-$A ilj jb^Jl 
jjJi^>j jjii^ jJjyililj c^ ^UiOT 

^__jL^2j j| ^liil ji ^jf -jjJl -LaLlj^lj *aili Js’Ljj'y! yj /y _jjiiSlj cii^Juil 
OaLj'j'yij (_£ L*ll ^«3s4-l Js’Ljj'yi ali^ji 01 i3-r-“ c3i j-*j 

rj^jj yyj OOJi J*>Oa .(_£-b^a-cjd! jlia'yi J^-^j 

^<^ 0 - J?LJj| ti'^'ytj jjjULil yj jl 2jj\Jjjl A^O 5 ^jjJl ^ *. g a_i jl ^jSsJT. ^ 

32 ^ip a j jS”" OOi v—) I 30^-^“ .' ^ ^ i s ^ ,^a -- 1 a _ A ^ ^ AjlO^^ 

Aj i a . ^a I ^ a hA-A ^w^*_iO I ^ -• 1—u | A^“ ^ ^ ^ ^ . l ^./'-—v \ 

OjjULH yj ^«OCa- OaLjjl AjarjJ *i| 4 jI a<JjO’tp-'yij 0jJUlit c/M i_5^ k ^- :>- 3aLJjl 

aOj& y> Jj> rjJ Aji OXa Vj .<Wa 64 ^jip y j^St! (j tJjOOA-'yij 

*-UX~vu oL/ 3yiJl a-L& UaaP jl jl ^.. ? >- C->lS*5Vp CaLO?^ ijl 

aJ^i L yi*j A^- 0^ ^jSCoJ.1 /k 4 aJL a Oi-Si i3 jAj ■j ^~'^I Lg-p2jt j l ]ss>- jl Aj>tva 
aJ>\x]| Jja>- Ja4t^ jb A^Uw^l 4jSsjljl jyu 'y 1 -Laj l.ala:j i_r^ J ' 4 >j-aJI 

^JJUi jlj tAjjJj^- OjyZ' oL^ ji J jJ>- jJ-'a 3*yA>-*y'j j jJliji ^yo Ajjjj^ai\ 
V^s- Oja^IwAj y4)l jb tji a 3 (Oi^j! 3 y*^H aaLaaJI 

jjJj c j» g - O *j 0 j-o -g ix i *y Ol-j^ cLajJjLj OJJj y£- t«Lc j>- T ^ jj 
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\3 J 1 l*-\_& ^ i-1-^ ^ . t ^ ^w^ll [ * j[l^ ^ -* ^ j 'f 

OjSsj Jj a j j5^ jjj ^vwoji-l (jjl^iJi jl olij^iP-j/l *_ jU- ^J,! 4jb Jaa-jj LsJ_lp 

. 4^3 j, 64 js* sL^I oLJ?yLil JjjJ jl j£s„ c-^ c^Lj^ <_£ j ^-1 jjly iiL* 


^j-^- 4 « j^-* !‘U>- 6 JI a-Lss (j oLj?yl!l a^ 4 ^" jr 4 41 U.& luSoTj 

wd... *~vj, (^) j jA ^| I :...., ,-,', J L^J I ^ Q , 0 j I a j S 4j I j j 1 ■ - “ 1 0 jfj I 

j jfc>'■ a jjuj ^jjv-ljJl ^jiJl j j\ i _jl^il jjlg:.a jru JjjjjiJl 

cluw2 L^J>rlj^l (_£ ^-^jl ijjl _^iJt 14 J C<L^rjljj| ^jijl 4_£3TJ jl i] ^ Ulll 


~JjJl lijfc O 


JsLjjVi ‘Gwj’ j& ^ (J 6^3,4)^! 4-js ^1-jlS"" lil L»wJ (Jlj^Jl ^jjaj U^j 
_^jj»l 4^a>rj ^ jl ^_~4 J& 4^J>r_J ^ a-lj^- 
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cJliJl C^-JJ 

«wJtjil Jai 

Die Beobachterperspektive 

l3l 1 _Jl-*-!l (_5 Cxj" ^*3 Jl O jjLaJl 5lS^-i^a 0] 

J y^- 015"” bl L»3 j-* J 2 ^ c£"^ <Jlj—■Jl .3>b>-0llj j jjULSI l ya JsLJjl 

^UiaSl J t0£_^dLil Lg-*jtls? y* ^j,jJULSl Aljiail -LpI y b ^JObal 

jl <ulp Ca_jLsDjlj Ji^»Jl IJlA ^Jp t_ Jd yfi . /J, Jlill 4jt)lis JS3” (J>J^lll 

■>jJj>- jj3- -LP (JjJj 3Jl-^l >Ua-JJ jl <0 j jjLiil -LpljjaJJ /l, jjLaJI 01 Ow 

JjL*^ ~Lp Oijdijl ^jlJaJl 0I-'3 a; iaj ^Jl aJ Jiil oj~A (Jjjdl 

N[ cl—J aJi* Jji5l 3*^- { \Unrechtsargument '^J-. L$Ji jyi .J 3JlJjJl 
Oy ^3 y j Der klassifizierend Zusammenghang ^L^sdl «jajlJl 

. j O^UJI 

ijd aJLL-JI JsLJj^fl w J oj 15”” bl 0>3 JjLadl Njl 3 ^ 

at-U ^J5b caJ'AaJ! ^ cOVp-V' £-* *w?jIaj j! aJLLOiS ^b?•.Jl» 0 y L« _fl • ■ <gj DI ^*jt. 

dJ-L L»1 j .«uL3' oAA li L^-^jllaj 1 _cAy^ajlS ?apli L^_Lv^ y t ■ sJladi ^pUaa 

oapUiT La >— ^ pjjLstJ ^v 4 a^r ^lOLj L^_*jLL? ^50j sJlaOl .*_* jj .1 UrT *y 

.i j^ yOi — OLyj^/l ^a ^^Jl *ai oy~OJ <>jL 3 ' 4 ■ c '.^*ll 4 jL 3 i DLl& c*lj ali 

:JiOl aulp LiiOi li aoL»*3lj .99 ^ 1 1991 ^ tDreier j>\y jjli (1) 

Tyrannis-, lex corrupta, Perversions- und Totalitarismusargument 
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S N UAj . Rl RaJ A-gJ>rJ y» ^JJaJl A^xA«- A^-aj 

.jRS”" ^jJliJl ^UzJl ,jij j 3 jjliil ^Uili! a.}yjJd -Xp 1 jiJi 

JjSM 4-IkH 
5.5jidl Js- 1jiJl 
Einzelne Normen 


o^yid.1 RpIysJb 3R0 ,-Rla jl AyP lLj-Xs>zSJ AjL-£* j g .* 1 Rd 

ay$-dJl aJjLp ^ .Gustav Radbruch ^jy -d j SiS^ S' J} 

;^L L S' liw 2 j 4 -®- , sd <j <—®y 7 OjUa ^Jtj 

<Lg^- y« l> jjULSl; <u5i)! jl JjiliJ'j c4^?- y« iJlJjdl ^IjJl <LM" 
ibsJij jj£ ^*-3jJl OjjUiAJ l)j£j t)b tM cRid 

ySjUj '^1 <U! yU jaPj lybr <U j .o-.Ja . a JIS' jJj c<bjJj*}h 

Ojj\iil jf JejJL i' y*3 t4lo£ yRc 1*b- ilUjdl £j> jJl 0jjlaj' 

‘ . 5J'JL*JJ dJl>la dU? ujjli <uLa?jj 

’ a^bf4 ^ —0.1 A^^-.*-dd -) ' IwbA 1 . * b _a J 

.ApU^I * 5 "UM J LLdt AjyU^t AjJy^djl 2 -*SRM oljly 

Die Radbruchsche 4 - j^:>lj ibu*)J\ w oJlS" 15 } U_i r-Raj < 3^)1 Jlj~Jl 
Jbll J~~. jSj j 0 ' y>R Rii j y> 2 jj^ia Formel 


j ib^S/l sL^ y sij S* ^y^'S 1 -345 y (1973 ^ (Radbruch 7 -(1) 

.^b^sjl idjt. Ajl_i (J y-dd! jh 1 1 
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Uiy ,1941/11/25 4 ^j 4-I j^UJ 11 lUJjUl 2 ljU 

Jjj .4) y/3\t - 4J! j£* 4_Jli'yi 4Gw^?r (_£-5^arL^ll f*j 3 "- fiJL* 

9.1* jl 4» .yg 'l jJJb" $. jja ^^ipj JjJi-lJl AJil^-'yi 4Jj^U-jjl 4 x3s^M C.jlj 

4<kSl^l oLjai J&s 4£gs-^J LaSj jlS"" (JlaM 4« ; .Ui Ijjfcj .^vLw'yi 3 4^J>Ajc« 4>o*>\Jl 

yJuS" . y_^il^il ^jii 4^j?rj ^ JU-I jj>o cf^3 • - 1 C/* <-£' 

OjjUlll Jasrj ^/“^JsJl ^UflUI ^y 3 !*- 4 l< jl^1 ^/nJT 

^UajJl 'yUL* «jjj 3 ®-y2.,<3OjjLi 4 I 57 3 '—4Xj jl ~^iji 

'y . <U*->j3rl y £j>- (_$Ul (_$Jj^JlS (3jJlttJl j)\ 4jj (3W2J C ^pj»J>r NI ^«jaSI 

; jl yjsjH ajLotil t ^' e y“ 4ii?j (j y» JS" jl jj-i 

"^liSl' 0 y lili tf> ASj^r Jji y\J\ yo y" ( 1 ) 

1 jl) (J jil Jl -LLP jJJ-iS"" (JlM j^Sl; 3 rJ .oL?w 5 jj (_£' 4 ?Lj 3 l jJ,l 4 >rlL| jji 

"^liSh 3 jillU U> AJlity 4 ~~^r JLiij ^ ^LJl y y" ( 2 ) 

^isl>- j*_£S 4)1 £_£jLiJl 44^1-3^ 4L«3rl oj-A jl lili 

. ( j*^jtilj jl 

3 ^ ,j~J 4 jIj 1* 1 J i^il Jja .j 4£9>rJ jl ^»-L«j \jf UJ jr^ 

jlS”" lil Lo-J (Jj3~jl jyi j-Aj .j jjLaJl > J g a J 3 ‘Lijbj ^ysLfP i jAr J J U>- (_£l 

C ^ £ C 

jl ( jj> 3 -®-^ .j' ^j^Hil »j-g-l« (j 4J^\>-I ^v 2 >Lp i j>-j 

I 4_JlxJ\ 4Uirl (_5_4^ '_jl^il 4lUL* 
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i^liSll 0jjLal! IsJ? «LjliS/l ^ j*»Uji ^ j*i" (3) 

^^Ip- j*i ^ J^UsJ iJll^l OlkLJlj ^S"l^l 01 jJ' lS ^ 

9-U-13 JJLp diii J j cSJll^l JL3\i <U1 

"LJ\!l (J iiUl ^jJlaJi ^UaJl 0\j j** j^jUi U-k &j*&j* 

t 01 A^uJL 3 .v ~jljll jji) 4_^j>rj ^SU/SJ ^iajUj ^i_P (_gj)a^ ^0^-^Jl l_bg-S 


J^ilj 4_o jjLtfJt _LpIjJL!| J J ja ■ ■» ^1 Jj<X«0>l 4-oll*^l C^Uai^Jlj j*_S”"t^l J-alaJ O 3 

S* ^ 

jLp 0/ Ujjli j>x*j c OibJl jjjLaJl ^Ijiiil ijlj^c-1_y ~~ 

'Jl-.->- c. i 01/j,» O^jOsJI ^-Ljg-v^i. ^l^b?*cJbO ^Ll& 01 ^-ll iO*^ .4-J.P 
«LiO^-Nl j^U^JIj aijjiill e-bpULlS OJj-> lOJl all ^jyo..0" 01 4X£a*-j ( j^« j>X*j 

.LOjI Jfc^3 (_)^ 1 —L^jJj-O’ ji-^ 4^jL^va0l 


4 JLO 4 j-z ii >--^1 jii 01 Jj-iiij oJJi (_j^ (j^i 0 ^^- *^o 


:JU1 JI>Jb 

AJliS?! 4jaa^J UJ 4Jtity SL-Jt-l iyr ^Ul ^ cr o" (4) 

(1) !0jjli Ujfc Ja Lp-W^-i JijA Oj j^tsJl iJL&j cSJibJl 

O^ji^Jl OjL*P IwLu^ i_.J?i ji* \ <»_Ji3^4 (Ji^w**3i |Jl4 

^ \j >-T (Jlj^Jl 4 jL i 3 


^ S e 

jiJlj (j-^o j_a> ULU ji U a J^ ^» j - * ^ Lj& (h 

^ 9 * 

iHamlyn IJLO^ 1 ^ ^OJl Ob 


108 ^ 1 1967 t _ r - 

187 oP <3 c 1987 ^ Hoerster yu-jjy> (2) 
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jiaj 4_^j>r- l aij 'y jjs- J^ujj'yi yyy ou cy*^ 

. JfObp'y'j j^Uil Cv. y yfr*~* l 5 ^" s—*' j^' 

,4jjl_jt^ 4 j»*j>- ^jlp J 4_dJlpTji A^ijajd! S.LA |_1,| JjOjj 

)yt- 01 *y_jl ^jj^^aJl <0! Norbert Hoerster J^jy ^cy.jy JlaJ 

11 4^»cj*yJl JjL* c4*ipljLJlj 4jCG«Jlll^ Li-is APjOs^J»! <LjJ jliii jpl^Jij! 

1 ^ 

. ‘La! -b*ejj0 b ^jUijl ^1U. /J l Jj Jj IJU *y 4jlj C<U^_J 4jjL>- 4 jL/3 

2j^udl C->ljLxp V yi 01 . J-ollJU y^r < _sl jlt Jfaj jJ (jjJxo L«~j Ajlpoli 

^jaJ 4_^_>r j y* V*y _^St \Ca y 01 (J,J $yC 4jjL*il oljLxp*yij 

. yyyaj JpLJjI ^jp JL~jj ca-iytdl -IpIjpJI (j jiaJl ( jjoT <j;JU! <i_Sljll 

.aJwA 4_£>-j (j- 4 Sj jOL< _y As>xa>- jli <ulpj 

ylsJl UUail 

iJjjUj! Uaj^l 

Rechtssysteme 

o;,jjiiii ^UaJi p o>]g-Lj 01 Js>^jlOo *y 4jjjii oApii ^ip o» o] 


( 2 ) 


. 4 _L»J»e_C, 


J&3\ ^1 s. 1 CC\ ybj ‘OO.l y>rj y^ 3 -<3^ J(^ll a^O 3 yO jj (1) 

ol^j jl C~>- .(187 lO 1 1987 ^ ^Hoerster y^jy ^Jijl) ~^>C~ yCy y* isy-^' 1 
y>C jJC: 01 y^yJij U 1J-A j caaIiP o y\i y j!&\jC jl aOli^OI 

.o-ljajt j.jjUl ^ 

46 y> 0971 ^ ;Hart o jl* : jJJj j jjls (2) 
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Cjv. i_5^ j•$ aA olS”" 1^1 Lo->i y» „n 'y 

jOj 4-£j>r j y <_5y-l «y Jtj—Jl .(3‘^-> 1 'yi t>yj Jiv5"" (J,jjliJl 

(_$JJ| (_£I C(j*y>-*yiJ jjjliJl ,jy ’LJuL^j JaLjjl 5it>U- y- (jJJl i^il^ll 

U-^> 2J*y>-'yi oLLk^JJ jjJliil ^UiJl 5 jLSU£ cJlff bl L_i Jyo jl Oj^j 

y 4 (jf ^UauS" 4 ajU3 ^ |J_a ^yi oJlS' 

^ ^_j\s-jj ^j\j ^jiill ^4 JU 'y 

V'M' oLija^ilj 4j}*>y>-'yt oLijalil I^yUlH ^ IjaJ lj 2jUj ■ ■ >y ^ . 'i, 

i 

! ^UaJl i?Ljjl 4i^lp ->y-j LS^^" ^ LS^ J . 4yj2?jil 

I 

internal j^UlI j U^laJl hJ'jj USCjJ! SLftUty y[A\j 

A^*y->-'yi oLUaiii ji jy*j Jji SL**S/li .Fuller )y iU—SU morality of law 
jjJUJl Vj*p Uyj Jegality \s -yjl Ly j Jb^J jyUJl j 2^,l£j| 

j tpromulgation j jjliJl yip Uyj cgenerality of law 

(1) , . 
.retroactive laws ^j! Jd\ 

j;jUil yjj ^UiJl Oy 2 i*>U. JjLaibj 

*y yJi aj jjiiji 4^uA f i jy**i V L^wLLP C 4*»_P 
.Otfried Hoeffe <iiy Jbyj! yy Ui' 2 J jjli U U; 2 y* 2 j y_pr 

caJ^LiII a*jL 1I t-y y 2j ysjjf l 43y* ilwi'yi .jjy 4 


Ua*j Uj 46 jo c 1 969 j* tFuller J y (1) 
170 c 159 ^y> 1 1 987 'j* cHoefFe Sjyb (2) 
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yjdJl .il y'il Cj* t_JJ ajj t^pL»^r^ ya'yi 1 . 3 * 3^ • ^ j 3-^1« 

I 

() .u»i^LiL 4i j»«*JIj 4p! jjb JjasJl 3 p It a j! i (3 jjlaJi ^UiJJ 0 j«■~'? : 4 


I j_A yJ c^yaLt -bLJj'yij ^yjlJsLj^l ijy. i^i ydl 3* -P ^j 

3 y 4 3*^ jl c< 31 p -Apljji ^ ^jj\Jai\ ^UaJli ^ LJsjIjJI 3-« £3jjl 

'y (3-U! j! t4_j jjLisJl J - -?:H Ot^Ty) (JjJL 3-Hl jl C Jfljj 4 j 4_j jJli .ApI y 

Jl JiJU aJ y y.CL ^Js- JiiL^ jj cp-fiy- jjvaj Nj toilyl 0L0- ^^4 
ijy jlj^i^l J 'i j tAjb ^IjJj i _■ ya i yuJlj jl l*Jl J s^y>- jll (jL^ii-l 

3-^1 <Jlj~Jlj . LgJbtj laA JLSt 'y yJjj tAjij^oj 31 * <L*SI j 433?- aj_*j .3*11 
. 3j-'biil ^»UiJl ^j g 3 c3 ^j-Lj ^UiJl IJl* J 3 j 15" ISI Ly :>y 

(j^Uii 43L2JL4 i _ jlya<j 'i i4_^pL«jL?r'yI 4^»Jaj v yi 3« 3^y .i)Ua 

Die jl j-aUI ^UiJl ;U® 'i J Lybj—- <LSl5L»l 3P Jy-C, 13^3^® 

Die sinnlose i_jy? Sn ^UaJtj raeuberische oder praedatorische Ordnung 
Jp c y>L><3'yi y* 4p^y Jy-J l«_ep tliyrl ^UiJl j jSLj .Ordnung 

j3 3 * yJjj tl ®l3*l Li UjSL j', t4 JlL*_* olj > 5 I_La! Us jjSo jl jji tj5^1~l 

^*uLa IaJp j j. -j t i jl 35br l34j .jl jAa^j/l 4^-j ( JLp L^JLyy -fSLd.1 


Lfl>J*J La j 169 C JjLJl jll 

iJpliiJ 3ydf yljl y 34 ' Jb- Jl jjA U-Up 34 y yilJ Si*>u O—b" 3 J 14 A 0 
^ J5 l£jJ j-i? ^L&Jjtj L«j 49 C1960 4-L jiaJl 


( 1 ) 

( 2 ) 


. 33UJI 
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dJ ^ &£* y&J>: d j\? *+* i**-^- 4 

J-* J^»P ^Wj ‘bJ-A>- V Oy 0 _^Sv_) tjp* - A?rj jj 3 j^SCi-l ^J^~ 

j o ^ CoJuis A^b'yi aJpii ijp UJj .^>JL*J.I 4iijl J>-b Jb*p! 

1 g - ^«J CAp j£ ^«ijl tbyjSo^JU jj^>tl~J»l ^li*J ^~~^~ ( A«lp abpiS (_£l AP j^J^\ 

. t jJL>tiU aLIS j^p (_$t A&JLb- ^jSoT ^ i g ba xj j cb»Jb joti-a L^bi*jJ c ( jba4bo 
^ijh-Ji ijuk ( JO .<_ju*Jl jv-gJ jji- Nl di-b b»J C^-«ij^bl ^l« <g ,I) b»JjPj 

.,3jili j^P ^UiJ Abijao j-* 

* * . ( 

bp>jJ UUiJ ULa Die sinnlose Ordnung i_3^•'yi ^Uidl 

^1 ^ IJaJ l .^Ip 1 j-S jAOl ^Jbi t j jjbsJl ^1 p 0 jjrjbl-i f.*y J-A (Jj^>0 b-llP cl^v2>lp 
,xO abplS j! JJ'yi ^lp dJ-i-bS -b^Ouj . Aojio Aw?j,.^ a .) AjL«2-P 

k 4 .A*jl ^ySyju_^ .i_ o^Ji ^bj'yi j-UapI ^jJJ OwlpLij J/u 

jb ^»b«JlA*yS jjfc tJc>-ij i_3_LA a! 4 yya j^d>cbJ A^oJb (_£jJlS aUaj ^V-o 4M dJ-b 

gJJJJ <«_3 j\s^\\ Jy-Li (_)b<b^J . A^b* 0 ^IjjJl ^lp Oj-O\b-I LS"^ 

j f-^jA obi yy 2—J ^Ji j:>Ua 1I -b-lj ijJbJi J lili t3j-b 

-5bp jb"I ! aJ*SjJ ^SsJj tAilbl ojjs jJ^i .jt-Aj-bbapi blp J>\ (Jjllaj jvbi 

oljwbAii ^iabJj t J y>&)\ 4_A tb/vP-lbl j jJtlC jt-^b tbb>t_b2Ji ^ 

' j ^gJ Jl j.'yjAi iL^- li j-a>- LiuJ 'y Jpljiii ibpi . { y~ r »j^^-\ i^Ju^Jl jLolj 


tAf-La^" bf ttl)jjLbl ^y>rjb-l tl)S/ C y^} 4jLv1P U-A V 

.(48 ^5 il960 j: tKelsen ALap jy^j V ( i-^i Jbljj ^ Sopli ■_jLp 
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-. a 1 S' f-')! J-* .AiOjJt AiaJ! aJ_*> J_lp i ^J_ss tOd-»ol q£*y jJi dr^ 

jlS”” lil L«_J ^jLj (jl ^y 2 s>c^M (_£ s y ^jSoTj .<_ \jjt> f-ULv-V lR£?r Oj^>-R; ^ 

3 jildJl Ot ^jJLp 4 (J,jjli ^UaJ e-^ljA u?. <_Sji-~J) 3 jiliJi ^Uadl 

■1 j# s? 

<lAJi ^^Ip fj^jy ^ 5 dj ^ \LJjilS b»Uij jj^Lf ji A<a)g^» iw-'L^'^j ^ 

.cJU ^UiJ 2 jaj>-*>L» <y° ^ y 


. >_ >«ld» j^P ^ijflj Aj ! ^Ip ^yg j^lSt ^IJgjJl JzZJ J^*-Jl ^ip 

^jip AjPI j^y-vO (j'y (_£^>-1 Ojl~*J ji lAjfll~«dil A£iJl 

Die ^ygj-yaJ ^»Uij j_d_pO diJ-iij J^sj 

.Die Herrscherordnung ^dgw. j»UiJ Jl praedatorische Ordnung 


Ajlyp (3 odjb ( J*yiAZ»y'yi (Jlsdl pdJj .^A- 4 j ll)jjyJd~jJ 

u 'y c A>c^-?*x-s^g og dy ^ Ly-L i o -L* o i c i^^***-*^ ls ^ ® i-^r £- i-p ^ 'y i d • --- . c - — }a ' -d 

i j5"” (3 . A^JlSjJ ^yJjSrl ^JaJ 3 'y-*- 4 -R~gfdj i_)dii J^-Ag* 4 -^ 

^Ly2^ ,^JlP tblpjJt wLjg <_■ g :itj Jijdi A-^jLiJ Cl~9j 

iwjLtfjtii ^-Aa£- itAjh j ( JjiaJl oL^jIj? <jl i_ 5 ^ .(J'^-d^'y^ ^^-* l 3 j 

tAP^LyaPI 2u% ^Uj-L jtjiil drAJj jl jJ L»5"" 0-1^ ( J^diq 'y L«wUP 

,^d 5 rl ^jaJ <_ 3 d_k J'^jP jj-* aJ*>\p- ( j^oT, jl jl 


dL^-J' jl-JUi di Aif- A-y’^jyaJJt AjlymJl A>o- L^J J£y»J ^liajJl (1) 

Remota itaque iustitia :222 ^ <1979 ^ cAjf' U jjli <.j,y[li\ ^lUJl jl^ij <aJ jjUJl 
quid sunt regna nisi magna latrocinia? quia et latrocinia quid sunt nisi parva regna? 

^ .^y2 j ■ d' j^S> Afl -flJ l*AyP 4jl . 
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(J ^p--Aj! 40LP ^ l? ‘- H 1A& j j}zj do»- ^ll 0A& L^ y 

j! Ljaja.1* j-Lo O-A^ .4 jL*Jl5 y^>r ^ikil! !A& Ot <ui iAXa ^ dfj .<U>jLP. i _yj 

^Apkl ^lii> (ijliJ! ^-pAo d-Aj .^jjUsJi ^Uilllj AjLysj 

Das (J^k! ^IkSj 0jjUll ^ jp-jUU ^Uiuj t^pr ^ Das Herrschersystem 
*y doalkJ! (ju J j'k! j! .(j j >-1 2_pr Desperado- und Banditensystem 
^Iks ^lk 3 (Jlk-I jJSi !Aa^» tjlk L^Ak” (_£A^kl Ap!^ k! 0! 3 ^j-o-k} 
C_p- kJdk Apa ^tk ^Apk.1 flk o'! <3 Waj! /pk; V . <3 

^Jjoii! aj!— jl ^s*j i! ^1 p ckOllj 4j^k!^ oLk-! 3 ^-a-A: 

( Jk 3 aul 3 jpSo j^*il3-l 3jk! . A~4j ( J3" 3 aukx ^JLJ oDr*j-k*tkj opJij 
Ein Anspruch auf aJ!a*J1 »IpI y> I A~a ^Jip *i!^Jl j jjApJ.1 flk 

. jlif k alk U *Richtigkeit 


* ■& 
l_^£ t Anspruch auf Richtigkeit sj'-ull oLpI y '_u« jyliil olS" iij L-i Jlj^Ji 0[ 

c 13 * 1,1 l 3 & 3 ^ 4 - 0 - 323 , ^aJixxi»l Jl^J»P 1 ' ^“^dl 13 a 3 j).a» «k * ^ 3 r^” l)^ 

<3->Vu ^v r <>..s3.xj Gesetzgeber ^jkkdJ aJ|3jJI al_p01 .g. 1.33^1j ^^Judl ^^d <3^_yhJL 

p-Jjlji Tradition jJliiilj Richtigkeit jf 2^iCJkj Gerichtigkeit 2Jl3*jl ^Lp 

C->lj*il ^j^j A>w2 ^] d-«*-d 4ji3jdlj .2jU*Jl i jLxil jl .AjJj^il 

aj>w 2 4jl3*Jli aWa^>o ^ (aLLL«j dd tjyj c4j^a*J|j v kJUl 2Jjl^lij 

.Gerichtigkeit ist Richtigkeit in Bezug auf Verteilung und Ausgleich 2 jjljilj 

* t i» ( # t 

C \ a/gj 1 ^„5^” hjLv^ Oi L_-^ ^jj 4 u**^i 0^ '*—V 

jAa ( aAsj aA!a d! AilvsVtj .(aj!-**!') Aa^l lilSd aJla^Jl j'-! 3 ! .aJ'-bJl j'-! 3 ! 

« .... d^'d'j k~' J y- si p 3' j_pal' ^.Jj) 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


68 




Ein Anspruch auf Richtigkeit SU- 1 y Lu* 01 

Lb*-^ <uJi J Lio d£ j-sx jd2L*Ji lOj* .0 jjLaJl ^ l? l£ 


< 0 lU*Jl 3 4 Lp^ . aLLp ^-«JjJl flO_A doL" LJ L-J 01 d— 9 ^il ^ '*’ 

^^ddJJ A^dJO 4Jld*Jl filpl ^4 1-d* OL 0>LljJ .(-iJOdilj <dO0O) ^jJ ^P^l ^jLaII ^l~G>udvO pLGdJ 
«Jl-uJl 51 p1 y R*j .Anspruch auf Gerechtigkeit dJL^'yi 51pl^ JS" JJ ^*j 


0' o-~^ Jj lOjjULll £-Jj 01 <w-j£ V ^-sOLaJl 0*)J Ua-vw! j*Uj .AJLpI 5jOj -h-~ul fijlj JwLj <U~dJO 

i-u* oi d~J: c oijji ^-jii^ii ^ip Ui^jLiii jij ^ i o—u y ^y£>- jSLzu ^ jj c 'y^u- oyuJi oor" ll .ajlLzj 

01 . . La--O J jSdlU J^OtJl OjjLJl 0 - ;h" (Jj dJOi-i fiO_A ^ <L)ijjtJl fiLpl j* 

0 j^j 01 (2) t^cLdj jS- LJ^Lp OjJOaJI O^o 01 (1) y* dJ^O*- Uj*) 0 <j iJJL*^ OjjOaJI ^-—oj 

r l ^/3 j t .<>, ,„•? i Li (1) , l*n'3 *Lp o^jOjJI 0 jAd* ajU^] l 0 01 (3) c J^1 -p LlO O^OLll 

d^-Lu 01 ^JOaJI <wo£ La j .d^ds^- jj- -LpI Ji „h~ lil jl (3) tLLsLd dpi ji ^ *► 0?“ Li (2) jl 

( J^xj ^Ljlj .aJI-IaJI sIp ^-* 1~U* jj\j 4j\jJ*\2j ^_ju+jaj ^Ul (Jl^rl (3j . ^ ^jJl djl^jdaj 0,1 AjI^j JJU 

* * 

01 . tc-^>t ,,^jl J^dJO pjULl! ^j/s Aill LjL d*u 01 j ciiUl 0 yliJl Vjl ^-JI-aII JJj ^p !jj 01 LjA Aj A 

k£3a Jj3 (J^lj 01 C^Jldjtil LwdP j cillJjlil jLjC* jjLdJl ^1 ^jjjl -dJ pj*>*)l 1 jL*ll 

O^-Oo fidiLl dj'yiO-l ^ /j.^ -h~i 0^-Ou (J^ljJl 0^jLaJl ji-Lj 01 ^sOLaJl t^.-o^rlj 01 .jJlOJlj 

0l| ^dL* j^p aJI-TaJI ®Lp1 .aJIuaJI oLp! j* ldw4 jZ* L* ys> O^-Uj ^1 

OIj c jZ* L* O^LOj aJI-uJI 51p1 j* ;0jjI-aJI LL 1 jl L^jLill J^Lp ^ ^jl^. jlyLll 

caJ'UjJI aLpl ^4 Id* jjv dJwiLl 2jLhl .J^Lp jl ji j iO__^LL!l (J^Lp ^y> ^Jo>d ji 4 j1 jJj cjljxJl 00 
&Ip'^O^J l 1 jjt> 0 .a]LL1 ®La ^Js' jS\ ^JS' ^ Uoil OjjOaJl Q :: L“ V*^ L*JdP 
O^jLLSIj 4_a 01 lwd»j .aJjIO^I cJ^L- 4»l>- ^jLJl 1 u_a^ .O^jLaJI ^LaJI <■ ^ aJIjuOI 

. <lp jO 5 jil aJ 1 -L»J 1 j ^JlJjtJl ^jjl^l L-o-O -1 Ldsjr^ La j c 2 jljjL] ^I^-OJl v _ jUhl O^LOj 

c j*j£' O^-Uj dPjL^O^l ^-ll-uJl dJ^O L j Aj 1 ^IuJlI L->- flj'u./^ll L> SLSv-jJl sJljjOlj 
dOjil jL^'^Ih ^llUjJl Lpjj 00 ^pJj ddJoOl ^15" .2j_^j0^1 Lo*d4 

(AJli*yi 4j>ddJl 0 ^^>r^4 J-L - tsj^^ 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


69 



La Jjfjj j t :> jj j .J,Lil j 4 j jL" ya y* j cRichtigkeitsargument 

Ein aJIa>*J| alpl^1 p ^ •• ^ (_c L3l j jjUJ! ^Ija-Jl ol cj^voixl! iLa $. ^1 p 

j>p ^»Uaj y* J^-~o j' ‘c>^ J^-L> f-'j -* 1 Anspruch auf Richtigkeit 

'-L - 4 (w~^~a$u La ^ ^ aJ)Jj»JII alpl^1 p ^ysJj Ol Ly'L *ljaJ yli .y jjUs 

'y (_£_Ul cyjjLaJi ^ IjaaJ l OjOj Ul A^Jal »1 _j!^ili ■ L~Li IJ_*j 2jlJj»Jl alp'j - 4 

yoLL y jj\j ^Ul aJIj caJIJ-*JI alpl^ ^1 p ^ j - ya _A ^y-o-y (J^-Lj ,yaa 

^1p ^y-JJ A_«jljLSl Li jjliil a ^ Jg j V L .jLi ob aL«_p ,^cjL LlJ.i ^j-P’ N j 

yll L>_gi.l LLjtll JS^Lill .L _i>- (J,l jjv 4 tJLaj ;aJI-L*JI alplyr. jl^ r «ja^ v yi a^-j 
^^4 .yiL ^ sj^'yi sLa y^Llj ;aJ!Jj«J| alply. f.lpp'yi £*|al«^u LI jja La Jj-J 
jl ^-ygl^jl ,aJ|JI*J| alplj_ 5 ^"P “L - 1 A^arr g <ll ^ijLL A 3 ^J *- 4 La jLsjT. 4 _»>o®^I 

y - 4 jjjLaJl i^f*j <L*LajJl (jLajij'yi LL>y alpl j£. pIp^I 

JSALj jlyp'yi iLa y jLaL'yi Lyy <_£Jly (j i>_yljll 
y,jjlill i ll 1 ybca L_a .aiyLtl LijjLaJl aJpLaJlj yNI jjRli L-Lp Jjlla - 4 

.ijAP-lj L4 ^J,l*Jkl C^Nlai-lj L*5IJ AJ^^>J.I j^p C-j'yiai-l y (J 1 ./ 3 e 1 'VI Away ^»jja_*aj 
^11 ^1 la-Ll Ly>tJo iLaj ,4jl-L*Jl slpl jA l_y« J'^L ’ 1 y 4 Li*-j yil 

yu Uajlj sjljjjl alpl jA lay ^JSAlj aLp-j . 1 . sl^l! ^Jaj a ^>r jj y>^\ yio LJjp- 

.LyLil ^JaJ A^rjj ^yl^il ^JaJ a^vj 


a! y^aju 4 ^ ^ A' aLsA^^/l djL*xJ ^ apLw? s^Lc-'y ^^-Lkl oA-a ^ 1-) 

_y j' .(119 <. 1973 ^ '■^jj.^S) °j^*j Ja*Ji s^y i«a> yaJl y 

.^j^alj *_ilp-iy^ alp^a/l ys-L» 
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£iljJl 

y«iil Jaj tyfirj 

Die Teilnehmerperspektive 


l i o :-« i j 0 jjLaJI i j\j J1VJ A i I <U-/3 y 01 jjvJ JJLS 

4wJyJl oXx> jl ^glp . 2y>r y! Laij LftJA- (J <b>*y>w=> ,yv3yil 


^UiJl yl*j 'y la-UP ^JSjJl (3 jL»a>- > y! tL>4 o'yuki ya*j 3 ^-WaaJ 
2Liui£ jyxj j .Ein Anspruch auf Richtigkeit oLp! y yjjULii 

2_gj>rjjl ajjis yoJ .yiUtJi ^yJLi.1 4y>rJ ya jyjLaJI LaJaP laLC 

Ji>Ljj'yi 2_yJ ji J-IJ dJ-ii ya ^ipj t2j> c y c _ v 2 J^P (jL^aJij'yi yv3 j2 J-'-H 


4 j|jj(Jl A^~>- 




as*J~\j Das Unrichtsargument -JiaJl Das Richtigkeitsargument 

.Das Prinzipienargument 


jjSn usa\ 

&%?■ 

Das Richtigkeitsargument 

.ujjj JJaJl 4^ns>~ lyjaiLJi ycst>JJ yL^'yt 2Ji_t*Jl 2js%_?- ^JiSCaJ 

JlLo L>y 3y» SJljjJl olpl y Ijy ybij tlM ya Jj ^ 4j Vj 2j* 3-1 oJlA 

2 ^ jgj 'y lj yl*aj L»y jl <Lo j-i!l 2 ,fl .'o a i' caljl yJi jl «a yall y yLsJl _LpI yJb 
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olf-l y> jl ^ ^Ji 4-o ^jUlSI 4 o \i i*y\i , ( J5 s 5^ OjjLaJl 

# «s t c 

tj_A (Jj I j.:./?" IJaj SjlJjJl 4 WI-La Lo*>J .<LJjj\J <wiajl aSIJaJI 

^JSs 4jjJL£ 'y jjj.1 I-La <LjjjULil 4»Jij'y\ (jl ^gJLp .(jL^Jl 

4jl-i*Jl alpl y» I-La 4^atjJI 4-La . 4^aa aJjjIS 4^jajl ojjULil 

^ ^ ^ f' ^ ^ ? 

<Lj^jLaJI «XpI jJill 1 _/ a 44 I-«~j L j-> 1 jpIJ aj 5ilJ aJI «LpI^a I-La jj-^J .Lp^j l-^ 

<Lr>-ijJl ^a 4_»^aa jCaj idljljl-Apij-isJl 4 J-£3 .4-0j-iil 4 _oLs^2jsJ| OjIjI 4.5j-ilil 

. 4_AjL^ i jl aJIJaJI 4lpl^A I-La JjIaj 1 lii 4-J jjULll 


jlj J^JjJl jpS' 4_j u \»j?l ^Xpl 4 -^I*AaJI 4lpi jA I-1--A ^J-P ^J- 

^y>\ IJla ^2>-jJj i^a!jJ| 4atJ ^lp ^^j'LaJIj J 2 -J^a aSIJaJI 41pI y> I«La 


:oJB jnMl 



: JjSM JVftJLl 

^jlj (o^) JjJjM jj^aJI ^ja Jj^I 4-ilil Jj'^I J lili (JjLlj 

j\j^JUa')!\ 4atJ ^lp *ji -Aj «uii'yii . 2j^iT'yi Lg-ji ‘uli'yi -A gJg«,-gj IpljalAJ*. 

^vl^rl /^—^5 . 4p^j-4^J A3J>L-^ COjjl l _f uJ3 ^ J . j jl -A_>jJJ 4 j j £^i ^l gJg„/JI 4 j JJ>. 

:^Jj Ia ^1p ^/?-j ^^'yi 4^lll aJj^JI a-IA 

Ablp jv£ aJIau^ Aj^U] ^ ( 1 ) 

* ^ * jJ I 4^oww4j ^ ^ i s »-Xj I ^i^^v*jl^ U_-^P ^^Ip ( ^ l^ .i*. J t C ^ — j 1 ^ | /^ - ll 

l-XA 


141 ^5 <1986 ^ <Mac Cormick diy j_jS^ j L* 4jLiv» Sj*j^ 4JjLLJJ (1) 
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. (aOaibu) jS- oli! ®Jjss jl J 5 JaJji y^j jl JjjjJl JkC 

L-Up ibjJ 5 jL*JI flj-A j^JLL O^J aJl>- ( Jp aJislsM Jl >y <Li 5 *yi 
<u^JJ .OLi ^j -4 jjgjijl t^-*Jl 1 -j-®. Jl*j .a_blp aJjjJl 01 JS^I ^Jp 2 LJl 5^1 ^pJJ 
^UlO yS\ «i-* 0 ! y> jZa j 01 JJOt.j .,j^aJt IAa <j i^jiJI 00/1 /£>- j-^aj 0 / 

LUi ^v» JjcI i_asJu d 0^-J ,4jj^_«^ aJj.5 CiJ^) ^* , a>*P bjL-Jl 

lilj Li-S*aJj .4_^jJ0 ^ ^Sslil ^IjaOl 4^Jjail <uJpO/I 01 ^^ 01 jiiO/b 

bli? (_) ^aPO •Xxj 4Jj£>l Jl SjlJO 05 IjjT 1 J^P- 

^Jp ys .- 11 01 jLipI <Jl>- Jj y- 1 ' 40pj . aJlJjdl sJjuJl cj<j ^p ^cjUJI 

( Jp 4..,^ j (_£jj^jJ\ y jOuil OLi t.l sat yi U 2 p- f IjaJl jl (J-A*Jl j»JP -bu 

sjplp jjP aJ jJ> Jp (J ^j L*JUP P-jjJ Uaii-I *_0 nJJ 4j3jji 0' 

1-30L4 (_0jli4 o/ 4 jjj4-^ aJj^ ( ( _ r -) 01 y aJl OOI p~;L*< Jjp jj^ljXiO/l IAaj 

.aJ:>lp j>p ajji ( a -) 01 ^ 1 p o *a 0 l 

.a.sli .1 ai_a jy*i c^ii 1 —jP-l jw^aj ®U 2 p| oAa SJliOj Jj Ob 

^ ^ p p 

<LnJj 4 ^-jOI !ijs> Jb> j_ prj -iSjll y» .LJOOpI Lp iiLa 01 y>yjj 01 /^Lo-i 

^ p p p 

^*\0 4j 1 , . c ^ li~ lw\_^ 01 *i3^i-Aj o I La OliNL aJ ^ ^ 11 O ^ 4 

0 jj^^i 01 (j jjajlLwJl ^»jp 01 jXaj oi .0L15^ 

^La or ^J 2 _J 0 ^>- 0 M JiJl a^_?rj .aiJji t 3 j^“ <y* Oyy£. Jy* i 3 

Sjy ^'Lil yA aLlp j^p aJji cJ ya ®jL»Jl b^ ^ 3 J 
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'J 


•jA JjjApiAj blpOL j>~ ,^lp LiL^-^AJi 4-illl (3 ^jtS .Jjj i g '-£■ 

O 

. l a-l?- U Ld 13 J ^ (_s^! j ■ 4 ^ _Ls^ (j j J> ~ > ' 3 -* 3y *' 4 3 


ajL'L^- 3 (3^*^; 01 3 3i^’“'^ jy*i c5*^ jwosJ -43 

Ui2j>- 3 La I 3 ^ t aj ^ ~bi 1 ^^ 3 j *,q b^ ajLS" 33 > ~ ^3^ 3 1 LLji c—3^*JJ ^ j/3 1 11 

* £ 

Ls^lJ j>x*j ld_A ji ,^Ip -^bLiuJl 1 —^(3j4v- -iiL* j! 3-3“ V -3j^" 

jl La Ji^^U j! .i^~~j>*j i — ijf- ij£: o—J ^y» l$3 ^ f 4-lpliili 

Aj ^jA y>r »JS-\j L&I I4jbcxll cs.j^b 3 Of v SapUJI 

j <vX~“dJl 3 4^3 01 iJli 4 x-^jJL) ^ail Cf*J . LJI ^*Jl3rl J-«-xj A^»Llj 

C . 

: jb J j-AJ 

"5Jilp iJji j**" (2) 

. li 4^»rL>- ^ dw\jij 

LlA ijfiii-l SjL^P C(^£J^-*-^ UfliM ^JLj ^ J 

\JlA? Aj j& y>- jy-*-> L wLpl jJLH cJ jb>- £U* \~*j 2 j\ ^^j 33_*0 d-w^ C ^ 

oLpl j* 'w r ^3>-l Jaj j LlA . 4j^*JJi 

^ # 

aJ|-L*J| 4lpl y> i J^j 3-Up \j yt>j^r LbiSUj k_3vJ^j ^^Lsll 0} . aJ|Jj«J1 

1 a t 

■ 3 : : ^" ^ 3 3 ^' lj-4 “b^ ^v* |»-pjJl ^3^-1 (J^^ - a_3v3 3 


John Langshaw Austin jLi5b^ jiL^*>U Jlt» ilL* JLs^I IJl* j (1) 

tThe cat is on the mat but I do not believe it is ^ Ui aiipf ^ »>^3' 3^ ^ill : Jyu 

.UwUj 63 ^3 L970 ^ iL*-\jtJ L*j 48 i j& t!962 ^ ^Austin 
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Jlii' 

I(J,LJ| jl ja!| J-Wsj jl 1 J lili (j ( j f £> ^XAi 

.Jbjll j^t-Jl 4j jAjc cik*- jA tC cA-i* ^JLil (3) 

8jly jL Jja> jl ^IaJI jlS^ah o-o- LS ^LP ®jL*Jl ®La 

«uSCij .^*j?jJt j^jULil Jjiljj djly® jl Ljijl J jAj l)I 4JlS4Lj wj jJl jjilijl 
Lgjrl*j ^jlj .LA j ^ap- 'y ^1 jLjJjj iiljJ ^■ w' ? jjl ILa . ^jL>- jl ^3 

i^LJl ^-w 3 ^Ll JaAs La l j L>j .La 

. Jj jll 4jjij*> cLALJI j jjtfU Ljff L>“ IjwJlJ La (,<Ul£ ^Pklll (4) 

s? s? 

LjLj» c^^pLoj^yi ajj3 (J/ 4 LijUaJl ILa j-W?I ^-jULil jl <ui jXi< y Lr 

l * £ 

j\j A^jij i^2j\ OjjLiSl Api j3j <LJ^li!l JS" Jaili-l j£- 

Api jJLii l 5^^: ^v^LflJi Oi i ^*-v2 O ja-vu1j 

LjpLo-X^r| aAj L/ j^P 4A4 4*o-Ss^i ^ip iji ^ A«/2J L*AjP ^ i 

La Ajp ^Jl 0jjUlSl Apijijjlii <j> j^z ^lLj .(ji>- ^Lp 4 p*-JJ 

f s? 

Ay. 0 A^' .^s*c^a 4jb ^PJjj ~bL*J ^jsULSl jl ^0 tLisLA jwAljl 

y jl jii\ (3 UaA-I jl J (libb*- »jw4l jb ; Ua>- ^jJaj L>-UP 4jtJ^>- ^j>LaJl 

La L* jl Ia^aj . jJl L jj'LsJl _i_pI jai L j 

& t /1 \ 

(J,LJIj j I ji-L" L.giLJ .AaJ ^liJl j 4^^LxX?r V yi Api jiU ^ijl^- 


Jlill jjT^j (c^Uj 68 ^ c 1986 ^ iNeumann 0 ^-^) ^p-5 <j [j (1) 

A^^jcLw* Ju>r^J V ‘LJt C C.4 y*^ 0 y-Ap 5jJk (0^ -LvAl U--JCaXJ^ -^J :jLl 
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jSJij jjjLaJi 3J2J jb k_~>-ljl jju 3jli J3 <3 ^i 3 .bji*-* UaP- 
j >_i!b£ jl JiJl IJla Jj j j'*'■''■* . Ja-—o jS 3 o ^1 3^“! l*b* (JapO ji jJ 33" j 

-/•»'' J^oJb o^jbaJl 3^4^ 


l Jp < SUaj 3Jli ^Uaj 3 3-jJj jb jl^Jsy 3\ijLJl ^rJlilLbd 

23*>b>-l ob 3 ^ 3 J-I l-bft 30 . ja^ (3 jj 3" 4 ^ . <bSlb*Jl o\s-\j£. aJ^vS^/l 
. (3 jbP-jJ 0 jjUJI yu <3>-x3j JabJj'yi “bfjlp 4j>t<>3 3 b» I-L 3 


. j^l 33- bibjl 30 ji jjjbp-'yij jJbaJl y±> -bbJjjll 'W?j 3 <1)1 ^iljJlj 
^Jp I3L0J t2j|Jl*Jl < 1^3 IjJL <-)l C3W2< 1 )3L2JI «_jb>w 3 l 

^_^ab»l jjSsj <bbbl a-bas 3j . j)jb>-'yij OjLaJl UX (J b^aaj jll 3’3 b?^ (*-$Jj 
Jl N 5 JlJbt!l alpl3 1 - 3 « 33^ j»Jp jl IjJ 5 "Jj jl Njl jj ^JaZ— ^ 3 t jljLp - 

1 g -3 3“bi 3^ <—jj/bij 3a*j fljl^-b ^3^1 5 Jl-X*Jl alpl3 t J>rl3 . j^bill 3 <—~ 3 

tJi^-Ni js" 3 (_3-^bJ j! l/ 5 *ls^ - jij-’baJi fbiaJi J 3“ 3^1 

i?3ji aijbp b^jL^jj i?3jNl 3V 5 3 jl 3 jJJbJj .Jb>- (_$b jj wsj JabJjl 
3*yi bg—s 33 3^ '-^ j Nl 3 “l 32^ Ijp b«_-s sJijaJI Jjj» 1 ^3 ^bwaj 
j 3 bili .Jbc 3^1 3^! j3^~i b*i j • jjp 13 bw 0 j ^ -bli 

jj^-ja./» ^Jp (33^-b bilJbdl alpl3 (>_—=»rIj jb j3-3 31 ® 3 -ri <-)l (_s* 3 >jil 

, 3 *J 3 l -labjj'yb J3LSI Jl iS^ji <-)i 3^j. 3 tc 3*>bp| (33^ l^i 3^ Jb’ 1 ' “^b 

2 j^ 3 -I Jl bi3i jliJlJ jt-U^-ll Jl bijij JjNI jlJ-1 jJbaJl ^yu 

. 4_3—vj.) 
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twJJail 

Das Unrechtsargument 


aj jlj y* j! caiyjji .1 aJ ^jLaJl J_p( jiJl JjLJ 

-ApI ^iil (^J jjg bb A7^>- JjL" 3-4 «I Jj V aLpj c^JSL"” ‘LjjbLil A-oJaj^n 

.SiyLil aJ jJlijl 

Einzelne Normen 3 ijiiii 4 Jjjliili JS-\ji .Jl :*^jl 

(j Si yjii O jjUlH -lp| jiil jb (JbSj Si yjll Aj jjliJl JS-\ jJL ii ^L.ib 

c J JjLS a_aaa ijJ->- ojjl^r L| l g y y> J,bdb j c <3 jjboJi bgjtilL JJLaJ ^jJli j»bLi 
J}^—* C^j^ilj ‘*-Lv 5 jJ-ii -A~»Lr ajLp J^jl Jl*Jj . aJ.IL cJJjIS”” lj| (_£i 

Laj .bjjjsw? ^»J-P La_UP ^A-y CJ-p- ci_-si^it ^LaJ y>r * y* bgJJ>w2 p-j-ySj 

3^ aJ 7- j^jilj L^jw?j ^1 ALvaJb tj^JljaJl ajsij>- oJlS" iii L-j JjL^Jl jjb 
i AL-ja cl)\ (J,l ojbi'VI 3 ^ La Jo *y a!I ^ 1 p . ilji-iLl ^L’ a^jt-j 

j>\y y* Jj jL .aIOS bil i^ 3 jjboJi b^jt/lL Lj jjULSI aJpbjJi Jj j£ ^Lp 
E111 Ai^L ( ^ 5 o: ^ Ijl>-" a juAJ Jj>- ^Ip _*-Lj jl (_£l C jv-lLJl 3A AJaa Aj>r ji 
ji jSL: jJJi ^Lp JlLi'j .j_^UJ! ^UaJl UiJiL J ^iU untruegliches Mass 
.^£tjloL'yi Ajj^Lljyajbl ^jil j^UU 11 j>ij A?xJ^yJl AJIj jj 

A-<k-^>- N E Aa^^s (j y>- JiUJi ji a-La L«bl (Jj aLp Jjjjil 3r a 

^>w 3 ^3JLL >1 3JL0 yyi ji .-Lis LLLtLI ji Sijj~l ?ta?*L-b 
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aJIJjJI apkp- JJ j' y» ^ \ajjL*-L' i_ii ■ih"" N b jjh tj*- | jbaj 

^lp j*_ljij' \pnS- y2P-X> jl ji-P-U’ ^Jl AjjL* 1' 1 . jbxi 

jJb i ll»l l ajjLhIS <b*J-l jb ULL« UjS*i IaJjp-j 


.O'jJb jJgJtl' 'i* b-L/23 

Jj ^~~^J (J^-'-H JJ^" ( j*'i*'' i i—A®'ji T^ 

Das ^ jJt 2bcji cDas Sprachargument aj jAlS' l*j j ill :^J\ ji j'i 
2ii!' 2jtiji cEffiktivitaetsargument AjpbL" \*j ji cKlarheitsargument 
Das <~^J' 2jti j jj' cDas Rechtssicherheitsargument j ^JliJb 
cDas Demokratieargument 2js'yLcjJ' 2 js cRelativismusargument 
Das a^jjJ' AjujjJ'j cDas Unnoetigkeitsargument ajj^jb' b <jjS 

. Redlichkeitsargument 


Das Sprachargument 4 jydJi 4 *jj.Ul —1 

* 

jjjLaji" Ojlp JuJii- ^»_lPj Jpyjz- ^ lijUaj aiAj j*1!' Aaj jiJ' jj 

^Sij .Unrechtsargument -lib j' ^-Jj c"Recht 

b» jJfcj cj jjbill J g a * (j ‘UEjbp' j^p\^S- (JbA-i| jb J yG AjjL* 1' A^ja jjjJl 

t<Jy. 'i* jy (Jy} J,J ijiji tjvijiil *p*p- aJjjJ 

pjj A^>o*>U' jyJU ^ <_£-U' jjjULS' i i- jb iyt*Pj}\ c_—kdi' (_gJjy> Jp-\ 


47 yP <j jGs (''j 
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4^jis"” ,_^u j iji coi-^j,-...-? j *y (_^i tU_^is 4 *iApi b^Ai jAAi 11 

oLihj «U^o (_^JJt (j,j-ibAl ^j^.A.1 jyb bA C^~^" 3 A-*jc«-~* 

wsj Ah^-A L»j^P (jj-Liaj ,^*-/jj*]AH O^iLaJl i_ j\s>c^a\ ol . A-^AJ-I 2^_oiJl 

^Lp . 3 11 As^j *>J}Al 3 b^A»P ^J*/3 - 1- lA-AS"* Ah 4-Xpl3 

4j lA-ii! <b> t j')AH (_^[ J*A>- ^v» .1 sat AAAiv* 0j-b *jo d)l /^sjr. AAli ji 

.jjjli lil ^1 p 


'A'lj ^ ^, y, .s i ^ll jjaJ <LgJ>rj ^yi 4 jcJLa SjlJjjJi 4 .bfi> <jb 4 * 3 bpl 

4>-Lbaj| Cj^- ^“^“J .A^ibAl ^]aJ bgj>rj J*}b>- ( ^ r * b^Al, ^laJi JJLP j>0 JUA 


11 j»-^j 4^>tj>'b!l (Sji *>_Ajili . l-ullj Ah^jLAI 4-LpUJI (_jjj 

jAbj ,/jlJ>-\ i y?\s*J*\ bg-J 3 JL^\ (Jgllj -Ah jjbAil 4-lPliJl K-b^J OlA J 4 y^ 
(4-lpbaJt J) : -1' } ~ A y >r '^l j g ? cJJjtll jl j^Jb (J-bo b*_J A 4^»Ab J^^|! jj^J 


<_A A b^-Ab j>-^j *A* Ah jjbAl 4 -VpUJI ^ J\yiM j^AI Ali .aA A jXJuj 

^y2SJU jl5"" lil bk_J C Jl~J ^b»l biil) p lils .0 jJbAb b»-g_L« tAS”” C~*J ^Jj<i 

.^AbAI *_W2 A^3li bil ^1 p ■^«-b'tJo jl ( jiajbAb („Jw 5 _A jl 


j|j 11 <b*ij^A!li .Ali AiLb£ 4jA^Jib ^ 

j ^w3j ®Lil ^1P A^lill ^iaJ A^bAl 3 J-AJ 


27 ^ c 1990 ^ c 187 ^ (1987 y (Hoerster y^jj* (1) 

63 y> s^i Ojls (2) 
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oI j 1 ^,a^ aJ A.^w%*w«Jl-j ^ ^ c o •^CP'I.aI 1 

^» A^> ^gj A A^i ij^^«il (_5 Jl!1 isJipULS! j )--jaJ «.IJsOUaJ'y! S , Ua! 

. 2ji—L«Ji alpl1 j_w« 


JsLtfi J»!*-*-! Og_^Jj Aj yr A^Pj^i» liA Jjlo 0/ AjjJtUt A*jjOJlj 

Aj jj«Jjl AajjOJl ys yu 0 / 0 ! i_~ars_J aJpj .0 jiliJ! ajOjti i_^Uii j»ljj>tJf~<j S yO 

.Ajiix>t-Ll Aj jA j^r\ CjLO 5 ^jij! JjjiO 01 l >fz Aj I { y*i 0« cAj jA y>r Ajtjjj \yJua y 

’V ^OUijl j) OUfJ^ AjcJL» AJ^jli <_jO^O -b>rjj 0«-Lp Aj jAjJr\ oLOjOJl 

IJla ( JJj> 0?j . Lgj yaA» <jOU 4 tj!Oj>cjj ^Jj a*>lpl aj^S^Oit 11 jOsj 2 j>oOO!! jlA^j 

. 0 01^ ®j ^ Ali 11 A^-oOUi 0! ^oUlil J jOj 0! jJc- y» 0_bj^iJl 

O'Vj . <3 Jjls Aj 0 0j\ y oJ-sASJ 0! aJL*J CAO ^jLflJl (J,t jO^-j/^O Aj^ J 

A_Jp i_3; Aj! Ujjli Oi! ^ip Aa»oOOJi ._ a.:./s' yf- ^yZ^i^jyvS tAa*rJ*3-Sl ^jjaiLj ®j! j3 
aJpliil jLxp! (_$! t 0 y\j ^y >»Jl 1 gyg»j a . ’.rU a^j «j LaJ! JpI^aJ! j 0 ip| 

Oji ( Ja^ o! ^jSvj». ^yajUil! IAa .Ujjli j! yi\ <3 ajl!*1I «jpIaJIj 11 ^Sj a><j*> 0 SI 3 
aIaj JjO/ j-Uj cJlS" jlj 11 p-ij A><J*>U! 00 ^-OLaJ! <Jj-aj 00 a151o~* a_>! 
j liO JUj 0 -OOjj . 0 j 3 li o—J 2^x00 Ul t prima facie Recht 0 yUS' 

A^o jjis . jO«^i Jj>rjj 0«~Lp .(3 O^Jtjlia iJPwOii 3—A 2 ^ 1 ^>-1 JSl~o 

Cl— a>cj*>0! 00 'hat Jj-0 0! ^OaOiU (jAv-C 11 Aa»cjO0S! Jpy}h“ AjOjJj» 

AxjjOJl 0 l^ aOpj .^^23001 v_~LstxJ !j_& aJLp ^~?r!jJl y* c 0 «Jli 

cp 0 -v*j! oOIIaa O^^j 0 / O^Ujp 'h j3 jy^- 1 j 3lx^*yi 04 Jli 

0 »jjp .jt-l-OO! 3 AJ^lg:l! 3 >_^*) 0 i ^ioJJ AjCjL» A^ijjli 
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■il 4 juj 2 Oli cAu^JIaJI i_ jO^a^I ®0a 

P J yS -ill £-^j3l ^j- 4 A*-Aa Ajjjli (__jL~ 0 iJj>r j ^1 li! Lo-Jj . Alislp- 

(Jj^>- j^aJI Jl iLU—i'yij L&jJ^A j ^^SoT 'V 4j^AJ j>r a!L-*A JjO 

01 ^ 4j^*U t ^1 aJ-* A*jji 00 'Oaj aLU <_£ 

* « * 

4^J>rj li'^llal i_~aLU jJLaJI j»j_£A*' (j aJ*> 0>0 ^-^Lp Jlpol L? lp 0>1_^pl 

O^jIaJI 0 4j^A^^ - ^ O^a^ ^ ^Pr ^ «AAa 3 aJi . *^A . ^Op , j '^ 1 

.i-Lt A^jii (_^^*jji j’ij-sj^'yi C)j£j cAJoop'yi j^?Uj«jij 


Das Klarheitsargument ^jO?jJl —2 


4^^v0>jJl Sjtjji ^A ^j^plj a*wj J(jitaJt (j AJliSi A*jjjjl 

laso j ojU Ja a a,jiJaj 4jpa> oju sua-Si' -'ap a ^1 j 

^gip L?rU»i^>-| ^jp- Ajil'yi ^s~\^-\ £-*j 4aa Ujjpj 4^j^ r oij ^~ >r j lu^j 'M 

sjiwbjj iji .lili «j a'yi aj jjuJi jpijiii ji ^jao 'y oo 4«AiiiaJi oa jaJi 
j,La 1_l> 'y c Ia j t^p ^ jlSvj'y I aUL j_i,l Lo ^OL«a IJIa Oli lOjj li Oil ^1 p 

00 J jAj A>w?I^1 4*U( L«J-LP . ARLOJI 4jIp (Jj ( ^5*^A^>-'yi -LaOJ Jl^LdO ^^Ip 

^jA eii-ii ^S"" t4 aIIIs oTr 1 '^ ' i ^'J __^i jy1*J j' Ajjt^jjl ijvjl jaJI 

L-Ij cLa _L>-!j 4g a_) t_AiJA SAaj .li 4P-UaJl JA^ ijl jJ-^' 


p e e < >. ^ t ^ . f 

jl jyju jlj lw? j^\ Cr ^J il o ^ jj j 

C 0 ^ 1 A3 >\a J ^ ^ ^ ; ^- P *-^Aa Ijij 4fO i ^3 ^ y d ^^AAwv^Jk 1 aL OaJ I 4_p*^' ^A-' 1 

Aji^A^P (3 l-^A jt-^wUp jji^A 

4A>w5i ^ji A*ij aj^i]i oiji'yi au Iajap .li j^s j^jj 01 Ajaji-i 
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->L0 >y 'y aJ jjULit .IpI jiii ^ s S*>l>-'yi UjJL; 


,y y 01 UJ 




01 A^ oJOi *y Laj .i_0 La> j^p jj^lyXP*^| 1 lOjss 01 ^j'yi aU jiJj 

^ y» AjiO^-O/1 ^Lp (_£jJl ^aO^jJl (3 _0UJ| a1' 

^!p ,AJi*y->-*yi ^s^LjiJI [S l£-^ lL-UJ 3 -* L?- y^j y$ 1 j ig- ,-oi tO 3 L 4 SI 

^ -igal i jLj (3 Ji*>-jJl 1 _ijj^l L»® ( j-J a!_ jJl 01 01 1 _lOl 

’ \ AX«f.00«J »j| g a11 AaOO*' y\^~J>- ^Lp 0 ^ 0' aJ.^ jjLaJI 

01 ^004 lo-li IaJI . LOsjI U>w?1j o'j^j O! /^n-C -01*11 > j g jali Oli Olil ^ji-P a jOIp 

O f 

^OpI JJLb .OjjliJl f yy 0» 3 Ajj*^ 1 ! j-a>Lp JU-ol -Lp OjjliJl Jl^-j 


y jO?jil ^-lP Oli 3 I 2 Ij-oJJ A-^-jJbj .oJjijua jt-JfclO» £-« j Jjiljud 1 ^ip 0 'jjIaJI JOtj 

apOUaI :> 01 Jj t<i!)1>l ^Iap ^^Ip 3^12-0 33^' ^j-^iil O' 3-« 

.s jp- 3 Ajtijjj aJLLj 01 3$or1'^>li 5313-1 aj^jIaJI JpI jJLSl 01 (^1 p 
Jvpl jaJ 1 j jvJJaJI 3 ajjc* 1 I aJ jJlaJl -\p 1 ^aJI yj aUU !1 1 ?^jaii-l ol 3 ^ 3 y^ ^-Op 
sOa 5 . JljAa-'yi 3 A 3 1*33 <—jwOI 3 A j^-UaJIj AJt*i! jjp aj jjLaJi 

^j-J?jJl Aju 01 . 0 jjLaJL' AjOJI A*j j.i a!^JA« l 3 l jOsjJl Aaj jA aISsOUa <y^ 

.0 jjIaJI ^ j g a-a 3 Aji 0 l>-V 1 ^jsLjOI (Jlp.il pOlii y* 013 " Sil La-ji . \s Si 


187 y 1 1987 y iHoerster y*jy vjlij iUa*j Uj 45 y 41971 y 4Hart OjU (1) 

2481 y 4 1990 440La-aj Iaa*j L«j 
343 y 1 1988 ^ tOtt oji OjU (2 ) 

.Lajj«j Uj 349 y cjjl-Ol 3 ^3' (3) 
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jjl ^_Lp l—'y y^M jAj OjIa Uj Jli J^Jl 7-^y!fi jJl jl) I-Ia 

j JjUil y^ <_ S-yL^j j) ^JjusJL JjJjCj til . >l*jl <d$Cij .i j£\ 

ysj\x ^i jl jlJjjj 'y _r~-'“JJ-*J .^ala.^ Jildu 

yA jjjLill La jl il .^jU^Jl jt-Us-!! oVl?- (j t(_3iA>-'yij 0_yl£!l yj 

^j^a ^_Ji2jj jl rt~J jl (jjl^'yii .jJp| f.^>i J'* ^'^U'y! 4~'L’jjj La Laj t e y^ 

jjli .0jJLiJl ^alj'y £^l~vAj'yi /jP ,*-££„ jl ^-^IrlJ^j OLJlS"" jjlLaJl ( Jj>tj 

c. C. * t 

A^JaJl ^a- 4 _/*■' j j^2-> (i'j . ULs^ di-ii ^JLj jjj'LaJl ^alj'y ^Lygi'yi /^P 

<ijljp ^-Xtj A 1 .^"L Jjl_J.I I yjs yu_ yy^S jjl} ^ \iaLal AjsjjJlil Sj^LdvaJj ‘^JLyti^~\ 

_ A_LLl (w)L>w sl LaI .sjlia , l5l~»~a Ls I ^lp Ia^J j - <?~J l g ■ "s y>- f,LL>-L j^jUlil 

Jjwid Lil ^1 p l®l>} j*a^j j*/3Zi siSs^i^kiJ (J, lili ,*jLLiJI 0jjL4 ^JjLHIL - - U ll 

^ \ jjpUil >j^jji 


i_j|jirl ?L>c^>t_sj5 SiSsJiil AjaJuj s-LLp-I ^1p ^j^I^pNI liA 1* 

jg-fli j jP-Jj jt-J* . “iS\Jd<JJ J, lili £_ilUJl O^ k_~Ai.il k_^L>^li .'y 


. 4~j Jjli 4liix~a vJ^JjJI y-Ai (Jj ^A 4j ^lill j^-UaSI Ajl>- (j 2-Jlill SlSljull jL 
• ( ^i'>L>-'yi ^^ y> <>- y* li'yiui ojjis ^jLo o ji-p_&i iiAj 

^Ipj .jj^dall y* jJl k_~Aill k_jL>c_^3l £_a ^JjLj 01 ^SoT 

^ i' jl^Pi L jl p J >( jiLiJl (j Laj^-^Jsjj Ij^gJij jl L^i 3 


45 y c 1971 y iHart OjU (1) 
187 y 1 1987 y iHoerster y*jy (2) 
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!i_fc Jj t^-jL*aJ 1 2jU»- 3 AJj*y_>-'yi jj 

4^/3 yiJ 4 ^-Lw3 /^\Jj t<U^JL«_U j.liP-J l-L* OjJUiJl j ^3' 4_£>- jj ‘~'j '*■“ gjj 

(J*!A>- /y 1 Jj 4_wLSC_»iJI -^y^s jJl 4^Jji Jjj^1? y£- ^l*J 01 ^^-C. 'y ajjtlJ ,4jJj*- 

. 4j^>r 4*J ji 

AjjLp (3 OjLa 4^jJ (_£d-^) JwL^iJJ jjiil ( jls! L) Jj ^JLjj 

,^1p ^ jyy AoR-Jj ?~~ j*2-j 01 3*^^ ^a>lpl 5J3 

jl ^S^c, ( j T 4sl ^xp*yi Ji 4 j ^ \ 4 J_XJlj ^»J-p jl jSOt.j 

k_JaJL 4_j Jjj^JJ iSj^i 4 ^lilil JajTj . ^*v3 jJl k _.A-ili ^1 4^-jj 

t g . /3« 1 JjljL 4 (Jj L 0 .-R 4 ^3W3 A-iit k_ jU*W 3| J k_ftjJkl k_jL>W3l 

k _SlJaj d)l N jJl k _ajJkl 01 jLxp1 ^Ipj .oijL-Ai ,^ip ( j^ajtJ! 

4j ^j-3 (_^jjl aJIj^J! «IpIIJlj;. o^.'L aJi JsLjj| ojjj^s jjy c*5VL 4 ^js>\ 

p-Pt-ilJ 'y ^ yjz> 4jt)ji (jli 4_vipj ^«..^ll (1) ajULll k-^-A-L 4 LajL-x (_jyj l^S"" 

Das EfFektivitaetsargument aJLpUJI Ajuji —3 

(c5jL3 jllNt k_Jj4~t -) OIS”" 

e c (2) ** 

1945 -*Lc- w\j»j 4jlJ J\p 4J^kJj kjj-iLaJl k^-A-L 4 JpJou (_£^ ^ cLjwjj 

iaiLL 4 IjIj k3^J jLj&Ij AJ^ ^klUJl ■l_j j^~\ 


46^(1971 ^ kHart kiJjU (1) 
Ujju Uj 174 y> d973a y tRadbruch 7 - jy.^j (2) 
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cO^Uiil jL>r j 5J>r ^*-v^jJi Oj 

w\J_P 4 wsi*)>\j>-| j+ i &\s£' (jL>o| Oj Jj viJJAj ^c -^_9 ^ 1 ^ 4 jL^*ocd.i I ^jfiji wO / 5 

dJJj Jjl4 h j*}\ <y» j jj liJl JUr j O' ' L.O?: C(J, ^ti!! f 0 jOj£ 

. ((_£ jbJl ^IdL* (OO (J^ 5 l3 L?*i) ^j\P 4-SjdJl 


ilaip'yi aj-IJuJI jk aJL *>Vj 15 dUi js-\ ojU iLu-S 1 ' 01 ^Js- 

4_JjiL«Jl P yjj j! Jb>- (_jlj id^*" ^^otd’j'y i_Jij jJ^J 0l> 

* f o 

4-*jj.i ^-lp (J^ 3 '®3-* ^djP 01 lOlr* - i3 .®jjOM 


<iajj ^j^o(j ®j)g«>j OlS^ L« ji (5 jj OjiLail aJLpLaj J^LcJ 

^ l*J 0 jSj (_£djl ^ ^oljjjlx!l (j diid* ^Ip O^jliJl »j g a c 

^1p^ d^OLli (Jdr^j .^Ip ^^^-.^-Lusj 3 ^ 0^-*L®Ji 


i_r 


(j j-iL^Jl OjJliJi 01 .^SljJi j^kj 01 L« >jg tfl >_ijj->u ^j)g"«*o 

0jjliJl ‘uL^Ota ®jdpl s-Sj-^ LJsO^pI 4_j di^SdiJdj .iiLJl d» 1 iV.H jU^I 


4-L»_si- oLOv^ aiJIJp ^Jp j ^#4 — di-J-id” Gjy*! ^ ^ b’u^wj 1-iiU U^lUS 

ciiiji ^js- j.Lj jj4i jjo { ^y^>-')j\ ojjiiii ^jd 5 ^ dii^” 


327 ^ tl973b ^ tRadbruch j (1) 

743 ^ 0973c ^ tRadbruch ^jy®'j (2) 

205 ^y> 1 1961 ^ t42 ^ 1 1971 ^ tHart Ojl* OjlS (3) 

185 ^ 1 1987 j. tHoerster j^jy* (4) 
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^_t*J 4J & ysi y j! -Xjjj y* j .Jusi j S ./}~->A.\ ytjjJl ya Jjjg 4jl US" 

(j J>~ jP 4_tf)-Ul 4^1 jjULSl ^tjUjl jU~3~l (_j U 4Ul3 4jlpl ^4 

4jga^ (jwXJ\ UUjI yj\s>- oJaJ ol y> yt jj ( JUjjd! o-L& .O 




crflUiJl juljjlSl ^lp yjj N/ ^Us^ll __^P ^» jg al l jli y;\yi s J\ j! 

jj^|j *y s» r »j ^Ji js- ^ y LaJi ^ j g a u d)Lj .imp'yt jj*^ 31 3 

yi ^»Ul 4 1..<? a 1 <JW3jJl c_0.illj .UU L^JjJL aUIJj 4ll)aJl jUjJlSl JU ^-UnJ i 

. * * . c 
JPJ .jjJliJl aU4 UU 4 Lii 2j>cJj c4j^jliJl oLUjJlj 44_i'>\>-'yi oUrljJl 

0jjLaJl ^j-6-^ (3 U*U>3 y ?liP <Jl>ol ijjJjJj jj 2J! UUjI jls UU (j- 4 ( j/a . jA .ll 

UUjJJ .U-Jl + 4j>r J ^Ip oU.lg.xil j U jjLaJI oUUit ju 

.ojjiiSi J 2 U jji ^up'yi ^pLoOr'yi ^ijuii jUpi y^j j^us"” iu-'^n u -u 

Ji Jjji u *- 4 ^04 y? jjUJi o jjLiSt J*>u y» yi\ jJi 4 tf : ; lgi 3 ^ijuls j'y 

^ ^ ,«-<0171 lU*> aUol (_£jJl ^jlil o’^UzUJ 4>Z^>^0 -LP 


^jl) (JjU .joU j* Ciy. tw-U UpLsJI 4*jji JjU 4 3j 

(ju'jUl (^lp _y1 4 J ^U (_£l jUJiJl ^jip jjji 'y ^jU’j'U' JyUi' 

UjJLijl y>yj. 2 U ■ijfi (_ 5 j U 5 J*^^ jjjLiii >j-g-U lU J_U7 UUlj .4_iUgJl 


186 y Jl U (l') 

jjlji Lol 1 32 y 4 1990^- i y> j y i_jjlij 1 71 1 j/’ tl960 ^ tKelsen y~^ (2) 

133 1 1991 y tDreier 
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LiiSAJ j .4 ^k- 4 jZi «0_A AjUl!l 4.^/5 jOilj j ■ i ^Jujl 41 1 l i 

.Njf Ujl^u- 


L«AiP Ail ^Jl (_i jl j»jS.~ 0j3j «UP Jjjuil Jj ^ks- j| 

k_~A-lll La0u4j ^Jl J jj liJlj J^USlI ^yP Ljj ^2jJ 

L& jpo^js^- 4 L^A-LP 0jSo aJ jjLiit «.lp-IJLSI j! ^1 p i _5*- , -k^ 

(_^jjl ojJUJlj kLJjOH 4w?k o^" j^A a 0) •i3^>-^n 

{ k^*A^ '' ~ v P. -<^\ 00*A»*J O^^l-LP v.^s-A —^ (' 0<****1 aA^^ ^ c ^~^~ * ] ^ • ^ 1 

1 «S ^ 

LJsOOp-i 4~«^. U j ij^jLiJl 0| 1 a5 jJj j j ./>“ j^iS' Ijjkjsij .4^p j ^jkL 

O jJliil jjij kLjj'yi Aj^js ji ^j£- j\XJ (jjAJl JL^i J *Jb iLx^4i*>U 4 ^-jJIj (JlA-l liASAS^j 

aJs*A>-! 0L^J^lp kib apj^a« OL< Ao^jli oJP-li oO 1 4 J jJL (JSOOp^Ij 

2 t 

1 0 l< koU d<-A_pLflJl OL^«AkP 

^ij c j jJULHj lJOOp-^/ I ij^j «-La kLJjVI k-0 5 i_As ,j-4 UAJjgJl lil LuSlij 

«•Apiki i-LSr (J jjli Jjpj (jjl .^Ip ‘>—~Sx-<3 c4j jJjjl klj j*^! A3*A*J Lg-J l 

kLjj'yi w4_Js*A->-0/^ 4_j^-Lji ApAIj jl LaI y~£- (J*A>- AjjjLiil 

c * 

. j jjLflJJ 4 J*p*~\\ jS- A»Pj jJaL( jjj* ^1 jJi ijj _^ l - ; 4 01 f jj2jlaj I JLAj . a) Ij jyi 


, t t. 

00 } 0*4 


A^j^k .1 ,> J^j^} U&J 


71 'j? 1 1960 j^ iKelsen j~- IS' (1) 

32 j? 1 1990 j* cHoerster j^jy> (2) 
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AjL<LO ay I 01 p-fOp- (jA’JjOil (j- 4 (j«0 JjjLaJI 

£* AJjjii «~Ip 15 JS" j y>Jaji (JjUaJ y>r jj J _^aj t«t>Op? a 011 

0_^o 00 UOO^ 0$Jl jLiil iOl^'Vi 0 j . ij'Vbp'VI 

A-S j)^v «/g a OlT ^a* - Aj^J^j'VI tiOOJlj A-Pj^JiJd j ^4 (_$OJi 0 jjLaJl! 

yj ^j^asUill £-0 j 0«_LfP (J^jjUsJl A*jlla JjLfiJ A.U Uij 4_OsJj ^ ) Olv5 juPj lybr 

tf ff ^ c 

W>^5 ^ Jbw J . A^5 OiOOy 4 |jj>- ; aL»^- ^^SsjT 'V lA>- l300*-'Vlj 0jjOajl 

.AjLot^aJi JalJj'VI <OOajji) ,4- Ij 04 <J 15 PgJl JalJj'Vl 


jjjIJaj (_^i 'V Js'^IjA.'VIJ OjJLiil Ai^OaJl JaLJj'VI A^Ja01 

^OJOj aJ^L*JI yJt' a11^-?1i _ip(^ iJl jOxpl ^ Oj-Oai ti3*V->-'Vl 0jjOsJl 

aOjJ> aa**.^2 Sl A^-s^a^ jOI OOJOjj .L/2ji a_J jali Js-\ ji ‘LS'Vap'VI j\P _Lpi jJiJ! 

* t. * p 

SwOa jLipL oOJOjj 1 0 uLaU OJi'^Op-l IjJL ^Raj Oi ^<wa^!t 0 jjLaJI 

* s* S* 

ijp JjjjJl ^»^oj JJJilPa lii(_~*-U>JLi LaOa j jJLaIJ ^'}Oa : -'Vi -LaJI 

-ApI jjsJl 0»_~J 01 05 JaJU Ai.«./gi\ JaLJj'yi A^Oa j£j AjjaJ( JaOJj'VI W >ji 

* 

OJJOjj .SjLjcOsJI JaLjj'V' Awayi) ULla Jais ^yUijl Ajylia JjL sj aIOIaJI aJjJIaJI 

. a<„ fl>oOli j^p a^pjjOaII ^ys^. 0>»<5 i_ 'i\< L^aj*VI I-L& 00 J jiil OpS\_c_ 

'V ^(Spjaj sJljjJl aJI 5l^f aajOLs jJLaj (_$JJ!) Ja* 0 i0_» 00 J saJi 0,^ 0jJIaJI l]0>tj 

^glp A^pi^j (_^OJt Oij-iOsO ^Ualll 015 0-OOJj tajjOs^ /^SnJT. 'V (aOikP- ^,^jr 

(jOJl OOUO 0 ^j»^« <JJ;Ij 'V j ia ; 500>-'VI A-pj^oO.1 Or 4 pP' 


345 ya tl973C y iRadbruch ?- jjja'j (1) 
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jljS J} c-ojj «jLp . Jfbjaj ^ J-Sv^io aJIjjJ! slib»tjr. jjlo 

jjLiip'y! jt-^5 t£. /y» O}*-* rt-—^ ajU aJjLs^- (j| !(J4*y_pl aJ| jbJjll 

c_ c *y c aj j*,,?'.e- j\jI*^> 'y> li*yjajl ajjIa jl aj^i*a sjIO oJlS" j.1 tj.L~vjJlj 

^ ^ . aJL,A2J aJ(Jj(J1j (j jJLaU 

cA-vsA2->c*jvJ 1 jjljbjfp'y 1 ^jaL 3 tjjjbS""" 10 A-j^l^-^yi 0O33*-^ ^a-Iap 

01 . JjLp »G*j J^>- 3| j\I*j ajL*J( e j.* ( JiL ^ J OLi 

^ju^j aJLjj-I 'y 33= ‘^'^ , (3 jaLaJ^ a*jUs> ^LAji^ (_£-iJl j-j^rl 

OJJi ^Jlp j!;ujf j .UjJI Uo jJj>- j oLikdl <J^l>. jj> aJp j&\ 

oUiiaxil j L Ujss { j^> jl &jj .ajJ^.3-1 aa*>33Ij 3 t _5~^L~* ,v yt jL^J'yi i y>- 

1-La lili ( ^ .Lilg^A oJJy jijy^ , 3 3 ^J-L^aJl L*wb>-j A_Js>b-? : -'yt 

Aiii?^ 3 *-Aj ^Jl Api jJLL) <LyA>tjillS j3- <UP JjOaII ^-^A /J Ajli (_0 , l ^s'yi 

i jj*-j £-J>. 'y ij_& jl ^gJ_P .(aJIJlOJ AjP jUaJl alil3l A_ajaJA^ Aj ^bO-bl ^JJiJi 

A_Ail (jisCjiL j^ojj *y Aj^j^Ji j 3 J 3 i ju.pi o i jjk oAJy >. ~*~» 3*3 tob J^yaJi 

^ e p 

. jA>-I j j! JSJUj Aj ja\ j! ^glP S-U Jj O 
AjL^OaSI 3bJj'yt A^-j 5 3 (_3 Aj>rJ.ijA AJ»tJJ Ui> Jj 

jS 

j3Jiil A J b;: J ^ j^>- 'y 3 ^3 'y ao-^ 3 ji ^jij 

106 c23 ^ tBVerfGE LJuJl aoIPV' 5jj_jAjjJI a33i ol ,1 y ap_«^ (1) 

1991b ^ iAlexy i _ > —SbJt Jjli (2) 
Laj*jL«j 519 11991 tOtt c jjI Jjlljj jjli (3) 
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CAjPjyJcit y» yP 3j y*vjJl (aJ1*4j«JJ ^J-jLyaJ' «lilsrl A A jg; * ) ^j Lgj l 

iiliA y»^J IOIj j .(J,yLaJl ^-.'UaJl jJjJj ^ (.JO^p^I £p 0y'LaJl yisjLnJ iy^- ON 
!-i| LAJ .IjiP «liL^- aJIJjJJ yLdl f.jdrl lO_i> ylp A*P «,yL«JJ j-yg^ll' yp Jjy»_lil j)^>- 

jyJ yO ^JSi j.yL-1 IJL* 4-iO- yJi cljjjl La^jJ^>- y AyOLp-'yi CPtdjadl CP-jIS" 
0y UJI ylp ay^g-"U yp Ay-jycll 0L; Jij>-0Li 0! i»_yi ‘U—iLiljj .OJJi 
^Ldl J u^aJ l; ^ j a * y y» l5*>Uajlj caJ\ yyjypjJl /y jj£j 01 y5dc c£jdJl 

liUaj y0> yiJ 4 yL 1 JUaiJ^I wsy yLO ot jlypl y^ ‘JO^pS/Ij jjjlaJl yp 
Ji Aa»ycJl CU~- y* cPy ^a \yil JjUsdl Ijjbj) OylaJl <0^ Optiwsg 

.(<_p ydl - aSIwUJJ yldl «.yU ylp a^p _yJl 

^yg-AP J-Js aJlpLsJS A*Jj 5 t3W~° L? 01 y^-£ y^V' 

(j y UsJl ylP yj 1j (_£ I aJ ( y'J y*-P y!l 0y LaJI > y£Pp 0 Ij 1 (Jylj y 1 0y Lili 

jJiU .Jyj Jp- jj,! ysi- yyLx3l Ojjtil yglyp| — y?!yp'yi IOa j .aJIjocU yUll 

yL^Jgjl yy LaJl i 'iu ydl 00 CPjL* CPyy-^J y , -<d5"” .yolp y ^ o> JT y! 

ygli A^»cily .^51 jjl y*J 01 Ajli Sj jPJLC, y~J (J, y LaJl j> yg a O.U (_£ yilil jt 

yp AplPlO Jjp PjJUvO 01 y a JjP J y 0L5 CaOUs» aJ Ji — 4_j y 15 yp aJj 4 y 

^Jjtij 01 j! caPAP a* 501->- V ^1 >_ply->'^l (J,lj CPjU d,l jtdiaJl y 0yLaJt yjdaj 
01 aOp yJU-i '^S' ^ Las j Ay yilaJl ilcp^^L liJ-i-i 

OLJyJ UlA>j cAaJIp yLp LiJJi Oa>-lJ l-l*JP-^« 0^$y 01J OUcOaJl A^jjj Jyju 

346 ya 4 1988 y t Ott Ojf jjis (1) 
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Oib.^3 jJJi .OjJLaJ! Oj-U ^g 3 3* I 3 j>-\ i_5^ 

<*jj ^ b*-Lp <b>s-J>lj j-Lo U j! . 4 -bpbOl 4*3.5 4 $j>tjj 3^ J< "4 b«*-£ oli*)b->-l 
J'* J^-'j c^JsUJl 4gj?rj (j- 4 lijUaJt aj 3b4-i (3 (j.^! 

jjJU Ob ^L»-*Ji 3jjbi!l £j!jJi 3 4 L^NI 3 li ^ \^L«^*jl ^Jsl^Ji <J*)b>- 

^UJi ^ L^w'y 41 * jj 'y bj-bi 3-w? 4 i»^* 4 -iob>-i oLiin* 

u__~s^pxi 4 Js 0 b>-l 4*3.3 (_r^ 3 ^bill aSI^II 3 JwiJ y y oUj jOuilJ 3 ^UJl 


4 * 3.3 


4 


llA ^gJalL 'y j . a^bOl JJ^-'yi J-Js OiaJ 4 J 3 SI 4-* ^S\«* 40 

£t?rbJl i UiJl *1 jglllj .^bfij'yb jju 01 ys\ys- y ^\ |j_& Jj> ^3r 4v^3 (_li ji^’ 1 ^ 

C 4 Pj^-j ^UjJI jy^2li\ 3 ^U^l ysj J-Ol J^li A-Jj 3 OjSsj W^*b 

i(^jcu*'yi olibxilj 4 wi>tJjt o*>bwt*i!lj 3 . 3 y\\ 4 _jla>j*yi J*>\>- 3 * 

4 b>- y> SjIJj 3 4 vaL>-j >,_ A«**}:]) ^bJl ^liklit Ob Cjbi'yi y» -b^j 

^ c * # 

•Jlj^S/l 'j' L 'H- 41^>Jj C b—o JlJL* y\ lO_£j ,^j»c_o 3 ^ 1 'i y^ 4*3^?- 

bl cU2-?- 3*y^ 1-bfe Ji* i 3 3 -J^| 01 C—J 01 bJ-c- Oir lii 4 jI y')j\ 3 t g 

01 ^g*,.;)?.)! 3 jjUJI ls^" 

3 33^^ (*-g-4* 01 0b-o c.-y-g-fti3* 3P IjAilJj 01 4>-b0; 1 j—J 0^boii 

3 jblj 3 * 2 i.ljiJi 40 jjbOSl Jyg 01 Jjs (J-Jjl J"b«_J 3 ^: a 4lj^ 

2dUbJi 4 -j jjbfiJl y? j .,01 \ y^j 01 31^0 . jJl 3 jjbaJl * j g ail 

C— 43 pbb ^cjlSvj 01 3^- | b ll 0jjbill o_~®s-b* 3-^b^aj ^~^*1 31 ^biv^'yij 


347 ^131-01^3' (1) 
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.L4 aJL-^ 4 1a&j , ^Jp jJl 3jjLSJt ^jg a!1 (_/ j ^ 4 ' ^j -*J bi-i-f y ^Lj 

UT c^jyt ji LajA*j jl bl jiS""l aOpLsj AilJiJl <Lj jjli!l ^blSsJ a! ^Jp y&± *yi 

Lil ^ 1 p aJI L) jjij jJ 

.IjAS"” 0jjLaJl j»j.g &* v^JJi A*j 3!^ cV j>-Ls 4- S-SkLiaJi aJ jAJl bl 

^lp . LajLAI j aJjAJI ajji ^plAJ y» tjp-rj t jli Axj Aj< 3j!ji ,-pOj 

. j jjULll ^ a! A^jJlj A^»®^! 3^ jJi4 V A_2xJj Ci^JpijP | iillA Jb- 

jS' aJ^aJI ^ b- JL>- 3 lv2jl A-j^ jLaJI j ■ -?: 11 .^Ip _y bl 3^0. 

3I jf ^bliJJ a^JLJ ."Risikoeffekt Jai-I 3^" aJI « jLi^l Cr^- . aA jj ULll 
^j^j Al aJp b! 3 bjil ^_JiJlx^ aJ jJliJl jJ> aJ jjJl j 3PI .^Lbi ApL ~4 

jf JpjJdj .^yt-JaJl j,jjLSJl j»^gbll jf 3*-bjJl 3 jiUJl /»j^ill s.j 3 > ^Jp uJbjii 
j\p at.I?« " /jpS" (A»^vOr ijl jJ^2j Al aOp bl L«_j JL-J ^-‘■^y <j ^jbb 

A^»_gj .IAjAAs ^j b 3 >b Ob*ol ^AsLaJl 3! jA j . 4 ^br bu jjU Api3} 

dbAjbJl Aj jajA- (JtA^A- 34 Cj^~ ^ ^ . AjLpLS «.Lbjl Aj jl AaSvJj I jC^" ■» g *ll jyA* 

. o^ys pip 1 1 ^ L \j I ^^sjij b , 1 La L 4 a^j jjLaJI ^.p aJ jAil A^ •Aammi a^ 

3Ua! I £,]ai c^Lp ^J^Aio (J (33 ^aJI 4 j g aI' 01 jAp 1 bLi 

AJli a 3 pj t\Jjjli o—J 4 ji j. j Ljj 3 p Aaj Al 3^0: -aJI aJ^L iJl iApliJl Ab 

# s? 

(3 ^g-Ail ^!p a 1^3 jb LajIj b»wUP > 3 -i 

A^b j-Laj Al 3 ^ 3 . Aji jLapI ^( 3 l 3 ( J^bo JjJj 3! ^yUjkl 3 < 3 j . y-<p jJl 

aIjvAj 3! ^jwL& Al aS" jll Aji . A-Ji ^lAA 4 *yij J L—j 3L; 
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^ J' A-J-Aj' 4j2j-*_Jj ^ ■„ ~'' “ \ * i ^y<*£ ,4^t^-AJ' 

j-W 3 liij i^xs>rj jjL (_£j--*a! 3-^-i' OjjLaJi 1-i-A JL« jJ^oj ^ 01 3y' jjO' A-jtaa-jJ 
.oSlOjl (_^jl_«Jl OjjbLi' ^bz&i. aJI ij j-a"-; 01 ^gOabsD L«Jt^ 

^jIp JaiM j»-jLijj 0jiLii! ^^a*-'J ^bOl JjJLi' 01 ^w 3 'jJl (j^-* 

ap j jJz- Jl*i' (a_pj^p) aJb>r Sjji (3 0jij^i j ^OUl ( j/al> t _O v yi OJiij' 

^j^^LaA^-Obl a— *^0b ^ aJ I . .a ^aj O' 0^“- *i-^ ' &j\ O jjIaJIj a j*^***^& 

* 

a-ijss Jt* 01 'jj-bb 01 j' Cj»-UaJ' 3 —i'^-A*J jt_i b^—■ 0jjJ N jaJJl 

J'jj’-'iH Ji' 3 j' Cj»-UsJ' 3 ^SjjbJbl' ^(ALojdJ L^jjaJ j' a_pJ' jO ASjLbl' 
j\P aJj-IJ' 3 /jj. ^g»«;)gi' 0jULi' ^ Jg al ^bd' jl ^a»-lJ' J jOLiti . AA» e-AyA 5 ^' 

JyJl (J'-«^ v yijj .l.g0' jLiJ.i AibM aOp 3 bab^i jIjT aJ 0jSj 0' aOJIa)' 

.J.P twJxJ' A_£^- ^4 ^g^^jgii 0 jjLaJl > J g a c Op.'yi ,Jp “VjJd A-JL»-*J' jUV' 0' 
( _jip AOjd' diia ^ L-J'jaJ' L y 2XJ . (j J-bai' Jj 'y c' y*\ C—-«J ^yu jJajJ' »IjaJl 

.^y-bsj' 3jbLi' ^j^alb Ojp'yi 


Das Rechtsicherheitsargument 0jjliib SisJ' 4*>ji —4 

j* j g a a O'-; ^P-U ^g**Jgi' 0 jjLaS' > j-g.i-4 ~LOa 3'—“- 1 3"^ A*j' J' AjujOJ' 

J' 3 Aar' jj A*jjjJ' ab_A . JaaAjli (J jjliJb AjOJ' |Jl& ^ ».. U' I 0 ^jIaJ' 

Oiy Aj ^il' JaLjj'y' A-j-s^a ji Qjaljgh (_^OJ' »^-ia '' 0jjLaJl i ^U>t-^a' 

O'-lAS Ji lS^}i 3V;J-^A j' JjA>r (jO Ob OjJ^Aj (jj-j-i' c5' CciObP-'y'j 0Jipi' 

{? f 

liObisji Ov^_^ a!' i a!U4 0' ^jOs>x*£j (_$0/ '- a “^>P . 3 j J '-^i' Ajulia ^^0^--i' 

jS\Aw 3 Ca-XA A-Oj' A^jjA 3^AJo aJ^Lp j>P b^b Li A-4-—A)^ ' g 0' Aj Jaj 
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8jJaJiil 0jlliJb (_gl) ^j?j-LJl 4jajj5 

1*1* ^_~a1j jl U 4^rb>- *)! , (^ r ~~ (_ii (_iLJbj j jjULL! 

1.1* JjU (Jg-ri ( _5 a ? 4 2 ^^ jjJliil s_-*wla (_gJ jJ^ -1>-I V j! jLipl ^glp tl _ ~aJLLI 

y jjliJl j»j^jiil jb (Jjiil jlf Ijl L>w *2 f' j-L?j-a JC-~a>*-Jl jjJj b-*j ,(_gl^51 
— jjllaa ^|j>wo 4jlwt*JJ Aj'liUi iyy J ^J^a j 4jull? j jjliJl JijSj j b (JjjL (_£-lil 
. 4_jj La i jjb ? L JJ Li! L 4jjj | y Jp Jj ~ * ° ^ ^ 4 ® Lj L* 4 ® Li L*a 4 j I d^^_J 

i_gUl <_L-L3 w\J 3>l*_il ( j^»j cL*il i ~ 4 jQ*J «UJLjl* ajLas oljl^3 lIUa jLS" 151 

. jjJjj ^ij 4j| j Lili? jOtJ La J**i L) L J jJLH ^o}sjS,\ JljLcII ^Lwal Jp J; 11? -j 

0 

4jL»Jrl s-Laj . yS"\ a jS~ axs jA^« oj15" UJ5" LpjLv? -tJJiJl j 15" LoJ5"j 

aPa*^p! ^ij^o 1 l*la^ «3^y*ll jLjlp'yij ^P a-L?^ll jLdp'yi laj a^>-'yi 

£tj| JU d^ill 0 p lili 11 jt-ij 4a*jj\Jb Jjl*3.l 4_*^v3rl (3 (JJ-ilb LL3 ‘Lpl^'yi 

jl Uijl cJli Jj tjjbLaj 'L 1 Jj>- ( J«vsj a>«OL!I ci-LSl jj3tI jl caJI jLbuil 

^ -i 

Lg_*i i3“Li (3^3 co*ybA-l i _/ s *4 jb -v5"jll ^j-aj . ^Ip- jjJ 3 i-L* 

^Ip .'i/ 3 jLvi» ja-i^ 5lLk* j 15" 151 l*y Lalja^a jji-ii jl LuSlc, *y Jl~^A l j^j.o.^,11 

j jjLill iju J?Ljj*yi atjj? jii .Aj^LaJl 0 )^ 11 “! 4 jjliiL 4 ^a®*yi 4 Uj a-L* jl 

4iill jJ .1 Jb*- J5" ^Ip ^jij ^Oa-ll j jjLill i v*!» u J jAj jj^Jl j5t>L>-'yi j 

. jj-P jjjLilL 

106 ^ t23 jr tBVerfGE ijaliy! Gilil jl j (1) 
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b)jjlaJlj Aibll ^j^bJl O-jIV" lil b»~ji y y^y* Aj^b b»~Jj 

A^_*S jJ& b) jjblib AjLlSl b)l jJ,| Jy , '‘^ L - - a l 1 b)l lAj J ^JLllj AAP 

^^bib b)l o0^>baJb 4JbJl a*^aj ,0^0x3 oJ_w>-^Jt Ao-osJl AiSsJj tbibi o>li 

2j^Jj'VI « " bib Aw«®l a^-jv 5 bM ^ \a*p j-»/ 3 ^il aJI-uJi JjULc. 

^SCc *y lb_>- aSIJjJI olibs^ O-b*.J lil bg-iPij iaJIAaJI ^_->L~^>- ^1p b)jJbaJb AJiil! 

dJLdjl !iu& J_b3 i y? yji j jI y^Pc.j . aJ\_L*J\ AjIS"" 7*_w>r_/J A'V i a U caLo-^- 

0 e. t c 

”^\j ijjjOu #.'V y^J y^ 3 -* AjI ^Lp O^jbaJb A_iii!l 1-L» Ojjlsy ^jjjJl 

.AiP -L^; ’V (jlJ 2 -* Id-Jb kiJ-w^oJj JS' Ji> jr-gJb> liJ-i 


Das Relativismusargument AajjAJI —5 

a-b* . jjjLiib Aaijl Ajuji a^5 • ^ JjjJ Aw - jJI arjjJlSI jl .aS”" til 

i(_£.ilxjl pJJaJlj (Jyu ij-bM 2j<_^ v3l] 1 b)b a)j-®J A*j jjJt 

f ^ £■ 

J^sJ A^p si J,! J y& jJl jl jjy« ^l^:J LJsjI Jj 

L-^_xS\-^_vO 4 -a^-a^wJ i 4j«jjjJl A^bs^i 0-L& ,j»JJaJl ^ AA*^»i.l liJJjj cAtabd! ^lP?-*VI 

^vsLlp (Jb>-i| C^°- y 1 b*-bp tAj^bjjiJ! 0wLa lili .^_i 

^Jl o'Vbi-l (J j^jUJJ aJ^I ^>/?LiJl yA j£\ O^jbaJl ^ j g 4 a 

!*)ljli Aj jJl Ijji y^j y& OW 2 JJ A^^yajA. .i ^1 ^a ■» I g y> aJ 

LaLaj i3*|)b>-l JS' j y >J jb AblSOl 'V j LS ^' aLw 4 /y> liL* 


UAju U j 344 y* il973c y (Radbruch A- j (1) 
Ua^j bj 94 1 1985 ^ tAlexy ^**5bl ^jij' jjlblt 1-Lil ^ j ^ b5 y *(^) 
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4aJL>- (j Sjwv* li*>lj>-f j jjtiU A^a j_gjLa ,3 ( jj*i.l J' (jA2->Jj ^^valiJl 

jl 3?*'* ULON jl ^»Ip JS-Jio Jjj V 13^ j ...!^a'yi 

. AjjjJJ A^cfcja jJl 4jO ^jULil -LP 1 jjjJl ^a aJ|J-P 3^"” I ^JtC. i-LS^ 

''t* * 

4 Ois! j-a jl L-iali c jjl 0 J-lULil ^~ft-La ^Ja^U-a LaJl.5 Lj3” Jj>rjJ jlj 

1? * a S 

C . P tf . . 

jl ^JjI j-a wl^rjj cULjl LsiL^A-a j! Lplj -b^j cAjjLjl jdtJ aUJ L$~^ 2 ^ 

Jbjj (0_4J Ajjj^-«^ j! jjJi Ajj a-g-sj" tjylj3 J^a) jJtCjJt jajl J-SJj 

(1) "2 J _jUl J^S/1 jf LpIj 


« e 

-Up aU>w3 »1 jl 


U! l' C dl 1 A;W>^-J 1 Aaj^^ j^ 

J?jJLAUj _^*j3jll 0jjliii v jisJ^aJ c jjjliJlj A_Silil A*jjPj A-lpLfijl AajjP gl~>-\3-l 

p ^ f f 

^jJlP J 01 AipUiil J-Js J» j*Ji . AjjJJs-a aJIJj Ijjbj Ji*yi ^Ip 


(t_->y*il ~1933 ^Ip j-aaj c^OJl 0jjliJl aj~ 0i AjiJj-a 3) 1933 ^»1 p A^*ja^Jl aJjLp 

^ < - P ^ j* ^l»a 1 0 0 1 a-fiJ 1 f 1 ^Ap f ~C 1 . ^ jjl ^Jl Ip j^val 

^a Aji j^l UjjJ C—;l3l ( j*» |J^£J C-^>- 'f^Ak jOP ^al Ajsj\>-'yi 3^3-aJ-l 

jjT j*^-*\ <J00>- *^| jjjliji i_3Aj£ ,jdl*2kt JlJ-^Jl ^lp >w~ i >7 jl Juw*tjl»3.1 

j AjlSJaj Aj\j>cJU^'y! ajji J^a Ii‘>\l2ilj ;OLAAj 1 lj-A 3 ‘jl^>ij>l i jl ^la^l 

s )5a_\3.\ JjJio >Uil ijji 3J c^^^JaJl OjJliJl J,| pUAUa\b jJl jjJLaJl jU 

. Lpaljaj 3 jaljg;»-^!. L&UjcJl -^S 


2482 c 1986 j. tHoerster (1) 

175 i!973a ^ tRadbmch j (2) 
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^ jb-J^l {j* UjUajl j j.^j j 1945 ^Lp -i*jj 

** 

^ C pp-^N-v-L^J *>-_-^ L«-0 »l3^^s»A-vJl 0^ >>XS* ^«Ll La3 

e * * 

^lljJl o^-p^H aJ-p jlL>i ^^SsJ cIjLjj IjI ^jkuJ o*j^4?l <_^\u»Jl ujIjl* j_jL«-p-^ 

jl 51 t<_£*bLl £-*lj ^La^b ^]i>- L^JJj C^jlsl jilj jLjjlJ ‘U~-'bw S J (i jX5*aJj 

^ ^ . J-LA3 jbJsJuJl ijJuJb k’AI j 4 wbLc.j 


^l^-J'l » — j/U~Jl UjLt» ^b’-P 4_2£;jLij| 'b^%tJl Jl ajbi'yi jO*j Nj 

aJ_a ^1 SjbiNI jl ^ c^^uJl ^jsJuJJ (_£JJ.I £_-JjJlj j^Sull ^LcJl 

. (J jjlSl i Jua J j*J bJjbJlj ‘UoJU'^/l j 4uis jjl 4_J jjUJl 4 joUU 4_^uJb £jU jjl 

(j bjijbs-*^t ol^jaJl jjjaj Jl <JjJJb t^JJi ^Js- <_£l i j& jl*j jl o <oCj 

jl ^IS"” J^Ssj jl P (jyj tNJbj? jir (j^juJl c-JMT jl cjLt« (J*>k>- 

jl (jvJ jl lijlp ^»®jJI L y?l^XPj|I li-» . ^jpka^ (J p-$-«lp! 

'. bJlJl 4_L«J4 ( Ju« 4_Ls^ 

Oljjy* l3*Akjl (wjviil dj-UJrlj 4jjJl fi^b^l jl" (1) 

"IjuT Uik jcyo 

‘bJlJl bLiJrl bob bl«^ jl J cb^Jg-b» IjijJ Jj N ^l~2j 

<b •■A'S' £j\jjj> j^s li*>\kjl u-juijl bJiS? ‘UJl^Jrlj <LjJJl Oib^' jl" (2) 

"IjuT bdi? J , > s *d 


328 ^ t 1973b ^ tRadbruch r j^ol j (1) 
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jl jJJL 2 jjjLill i aL* aJLJjo jl .^s}slxa jLJio JJ j' /^Sor 

o' j' jiJi ^jjJ aJILJ»L jlo" (metaethische jfjjpS 1 ' 

«.Ip:^' _Lp ^JLJ jl i_j>J ^JaLn-LI' «La JjtJ La ^JJL' j L- .v*j . aJ^L^' 

:Jo SjLp j' J'JL" jj “j'-! 

"rationale Begruendung j)j3" 


Ji. SjLpj 


"rationale Widerlegung ^flkfA 

# 5 # 

L' . jUs>lj j-Lj <Loil ajJ iL' jli j.L’-s'V' 'La Lis .aLIS"” «jLp ^a 

^L'JL>-U j' IaJAP aLoJ t^T^> joP 'La j' LL>yi' LJ 

j/ (^' £-o/' jJ' aJLJL- ^jlP £.Lj J' JL” jjj to-ojl Aj^J jJ' 

<uoJb l«jg a) jjlSJ LgaSJj cj^ jgii /gjtllj iL'i S£-, 'jaj>-3 j' LLaj jOu 

. ^ju*j LL” / IjsJ ' ^4-sjjtjaJ 

ajjU' J,| l_o»u (_$Li ^oLil' j Lio jijj jA ,_jLsj jL*-^ Lj L' 

^oLJ' 'La Jal* j' '-L^j jLcp JSouj sj^Lk' aJ^LJ' jLLl IjjL 1 
Lja—L j' t jL-J*V' (jjJb- -lJLj ^J_p o-L aJj^ (j J-L-aJ' J,| j' 

f 

ojL' Lj?r^j jLL ^jP jL^ - ^ .A-^LwN/i J ^>- ^*oL ^j>>Lo ' 

c^jLL' jt_Lki' JLL20 O^'j'J* j'-W’J LLJt j^^j LJjlp tA-JL20 


1991 b ^ «L y j cLJj<j L. j 53 ^ rl991a ^ tAlexy jJJi j (1) 
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o} .3^ivaJi ^ruijiSt j^/5 *^/ t4jjuii 31 31 

3 i (JjjUJl £jljaJt ^ SJiljJl ^>UJl . 5 ^ j! (j (j-o^o 3 v^~' 

-b>rjj tAjjbJl 4 jI jj 4^-jLvaJl LgJLaJl>cA i^t^s ^ jjUJt ^ j gali 


(3 j ^x . i *ln l l j jjlill 3 S/ J . 4 j jb 3 tJ *^ J>; - > 3 4 -J - f,> ^3 0 r" 3 " *^*-XSr 3 

L^-iSsJj t4_3^ 4]g S i 3i->>’ 3 J g * c2jl3-l sj^ii Ji- 4 3 4 JL«jC*o/! f.L —j g S'* ^«JiS7 
Xo..^ 2J t L» 3 4>j3J! "5 ^~*o L»-Up . Sjj^vJl ‘Luo^yij C^~v*J 

«j-* 4«~vU j\-5 "” a>- 31 3^ Oy^j-^ 


Das Demokratieargument iJsIjAffAJl 4*uji_6 


3 3^ 3^- 4xj^^ ( ^| *A—*^w*o 4 ^*k*« 3I OL*-*o o33 Jl 

^33 ; Jjju 4^jjjJl aJ_4i . 43 ^j-3c_jJ| 4*j 3 ^ 0 ^JULil ^ jj° A «i-J? 


3 3ljjJl 4a>rj 3^5 33 3^ 3"^ ^3^ ( _ s *3 2 ^ 33L4)' 

£ £ 1 

3a jjl*-^ 3^^ 3' jldpi i_3 c ’J .«usStiiil 4 *p^ 3jl 4^^Ju3! 4 !lA^ 3^ ^32-3! 

4P 3 _- / 2 ' C 4 jju ^j-sJl\3' ^ 3 'i. .3? I i j 1.^, 0 3 -a . ~ 1 ^ 3p~ 4 ^j l ■ ^ A J i 4 I~? 1 - ~ 1 i y i *\*aS* ' ^Ji 


jlkLJl J^zi iJLy» { Js- tlaipl lil ^3 ^*jj 3 JI 


aJUi 


0^jL 31 z»^-3° 31 J its>-'^k> L »Jjs- <_£j3^j L» 33 ^ 4*jjjj| aJ_&j 

'J tjyj\si ,^jLv 3 3I-3U 4j\ili£ J-P 'h i. i ^P jJl]\ 4*jlis (j ^iliijl JlAjJj 


^•4) 


j) 2Ijg0\ .193 11989 ^ tA4aus tjjli (^-) 

. 431f.i 
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k —^ ^ A i* -«-O ^ \ ^£**0 ^lp A*P■ Aj U^il J l£ (J^ ^-^P 

<Jl^-t A*««)? * A^ /i'j C Aj^) y+^M wO 1 j^S* yi)\ f.l*Jb j(3^>- jji 2jjl3-l 

,J»sAS l-Li. l^it jZ>-\ 3 Oj*a.Jgll C~J- ( j^ jjUrt^J tA_Js>lyt£wOl JjjJS jjLo 3 

.jjiSsj ^iiii ollaJl^Jl 


b&l ^!lp «oUaJL-Jl y23 Aa»s->- jl a3sI jilTwlil A*jj-LH j ^ y^i ^ jji (LM 
j>_^-jIp cO^*xJl J>~W> 3tA^-Nlj jjiLaJl 3y AjL*^aJl J?LJjN^ A^-3^ ,jA2jA* jji 
, j jJb <u*j jJax)I a U1... 1' oljj 2_j jjli 2i*^lp t j ya a^j ol 

Das Unnoetigkeitsargument — 7 

i^~w*v3nJ aj^^vs L^Jlp LJLlial ^Jlj j^olj Lgj^L/ 5 ^^3 ajL*jl 0| 

A^Svjil j*3o- J-*-! J . Alljfiil ^JLii JjS' a3^p a*»^1 

0| . ^gip ^' 3^ k*-3l A^-vAL^-' ^■' 4 A_oL^^/ i Aj 

A_gj?r L^JLp ^j^jT AlUaJl OjjLiSi ( j^j^2dJl OLj (Jj-AJ ® J Jj'^*-' 1 ^ Axjji 

A_^?r! jJ| i? L5^ ^j^-' > " 3 L&Jj^t (J*)!^- 

jjL a3*33^ ^ Oii wbJjs^-l ^jjAJL«_j .(aJ jj3J( j.^:\\ 3 


( 1 ) 


•L^-J 


A»u^^j3| IjL**J2»aJ1 ^j\j aJ ^ 1 - A—• 1 '' A^j^jwOl aJ-A ^ < * tf < 1 ^ 


44 1 1971 or - iHart OjU jjli (1) 
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C—pb /2 jli'yi 103 selili ,XJ\y^r\ jS- bl ./sa \\j 

"Nulla poena sine lege *yi ajjIp 'y" ; 30 jJUJl sJjdJl y y y 

* if ^ 

bblj >r UjJli j-W2 j 0t ^jJuil ^Ip ^At£ (aAj .<U)u3j <b j^x~o aApLiS^ 

*y^ 2 jjip *y iaJ. o^Ssj Lajap .^iSs^-'yi 'y oi y> y*^ 'y^j ^>b 

aJpli 0b ^51^-1 jjJLaJl Jb4 (j j y> 01 ji| LuSsJT Oli jlls| L yaA 


jl LuSnA Jb>- (_$' ls^J . H OjjliJl ^j^jL* ^jp OjJUli 2^>rj 

OjAj 4 j jjjp 'y l-L^a ^jLp {.Lu x «.0 .lljjb JjA*j {•(^?rb btA ^sJU 

^ 1 p ■» UgJ t O^U- 35 L y2J OjAj bc_j^r 'y ld~« ^ 1 P j.L£aO <J,bJbj Cjj^aJ 

i *5 l ^ .lp ^ a .t'? -*b b>* i 4 » 0 ^jb l' S ^b^a i' C 3 ^J.b ^ '5 ^ Aji 


^a«»j C <- 


:JL, U Jp jliSd ^alpy ^ 103 Silil ^ * 

^b — 1 (j j 0 ~' [ yl^z> ( JSb ( 1 ) 

. 01 b-J t3^-0l lOji dj^4P 0 pAjI ^y2j lil s sl-*J jl (2) 

• 3**-0^ tOy' _0ib ^LT L5^ d O^* v sIaj 01 jy^z b f (3) 

: l _ s b^S l l Lf^sJ l-Uj 

(1) Vor Gericht hat jedermann Anspruch aufrechdiches Gehoer. 

(2) Eine Tat kann nur bestraft werdem wenn die Strafbarkeit gesetzlich besdmmt wan 

bevor die Tat begangen wurde. 

(3) Niemand darf wegen derselben Tat auf Grund der allgemeinen Strafgesetze mehrmals 

bestraft werden. 

« - ■&••&■ 
\Ji G J* jliVt jjy Jl ^ 79 SAil ys 

jI Jl 5^ j-*' 5 Jo^S\JT (1 ) 

«... . ^ j yiuJl ^Uop! ^g£Lj i^oljoJl 05 ^ 
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C^L»P l_-jl*r ^jjIaJI (JlSs-w'yi !_LAj . liljt I X>- ^.il (3 0»>lf I iXfc ^JjG» 

jjX Aj jAf' 'y IXy* jli i(_g J jZ^J Jl Jj-BcJl \jjt 1 Jl» i jA>r j ^ia ^jill (j-* Oli" lili 

Js>Jl lx* ^Jio» olT lil L»_j <JjU-cJl (3| ijjL~*> ^Uu^'yi Jahili £_* J 

Ue* il)l jui IX£> [S' .Aj jJJall A-3p'yi ^glp j j- 5 " 1 -?*-*' U^jjUJl i JjXdJ (_PjyaJl 

ijlj vJl~Cj ^ <_£j^X-*0 Jj-kwJ f.1 ^prl 4_ol^-«lj j.lp.i'yij ^^U-ll ^ip 4*>r.>l^Jl SjLa-'yi 
.Jlj^yi J-i" (jj 2jjjliil ^kjij'yi Jl" (j 2jjj^a j^P ^J^rpj ijl^ 

y£- lxll IXa jlSjj hJjjZ^S jllal j ^^a-J ^1 U^Ip N IX* ijj lili 

aXpli ^ ^t_£ j_^xo ^jlLalj Jal^ jl ^g-pl UI _^l cJoXcU Jj li 


a_«^LX. 1 ^1 calP^fl t3 ^^AjJ-kll Ajj-Jaj<j ^-Jt j^r~--tll 1-1* ^Hil jX (3) « ... 

.jy ^-jJl l-l* y yji~j>S Ij 3j^ d ££aLAl jl ^yX-ll (3 0^)0 j-tll Sjjl - ! 

: J-* 3 'i' lXj 

(1) Das Grundgesetz kann nur durch ein Gesetz geaendert werdem das den Wortlaut 
des Grundgesetzes ausdruecklich aendert oder ergaenzt. Bei voelkerrechtlichen 
Vertraegeni die eine Friedensregelungi die Vorbereitung einer Friedensregelung 
oder den Abbau einer besatzungsrechtlichen Ordnung zum Gegenstand haben oder 
der Verteidigung der Bundesrepublik zu dienen bestimmc sindi genuegt zur 
Klarstellungi dass die Bestimmungen des Grundgesetzes dem Abscbluss und dem 
Inkraftsetzen der Vertraege nicht entgegenstehem eine Ergaenzung des Wortlautes 
des Grundgesetzesi die sich auf diese Klarstellung beschraenkt. 

(2) Ein solches Gesetz bedarf der Zustimmung von zwei Dritteln der Mitglieder des 
Bundestages und zwei Dritteln der Stimmen des Bundesrates. 

(3) Eine Aenderung dieses Grundgesetzesi durch welche die Gliederung des Bundes in 
Laenden die grundsaetzliche Mitwirkung der Laender bei der Gesetzgebung oder 
die in den Artikeln 1 und 20 niedergelegten Grundsaetze beraehrt werdem ist 
unzulaessig. 
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3 V Aolj^r' LjLiajjjl (3 aJLa3-I a!^«xJ>I jli tLaO^aj jj£ N Aojjli 

'O.A JjL* (Jl^Awil OlS"" lil L<»^9 4jL-^« j |j t ^» --U 'i O jjUii » jg al 4jrbi-l >Op 

i i ■ ■ -■*.i aJ.^a*^ 3I dO.^^ ,^ ) O^Oj Aj^4jip ^| I«-O^ i ^ t L| i’ C ^ -". r ■■ l'• 

^1 AJUjjJl JL^ (j LgjJrljca 4iSsJuii SwLa 4lS\Jui AAjlja^i <JL>- 

t'' 

(j j-u^0 ajci jOi ,4_gj^Jl S^jjjJl Lg^i-p LaJiW ^Ij tUh-V lijLn^x 

a1>\0a« J3- iJLjk aO_& (3j . Aulji-I jjp IjLOui]! jU sj 3? aaJiJ-I 

(_£ jjl Jlj^Jlj -Cjy^ J-A-^' OOr J l-O-C, jjp^l Jjj ^L» ^^P AlljiJl 4.0 jJUsJl ^3 j.yfl-3' 

ji p ^oull o! jJ Jj^aj o i ^gO’liil ^1 p '—~£ lo.* 35 ^ j^-i 

oI^- 4 '31j ^ Ail jJ iiL«j Vj-^ -^aa-Ij ^ j c^jj-OJl 1 —^ j-^~* j s> ~^ 

4j>- jjjs .il a..>? all j^aJ£ OiLSl jj^oU AA-'bAJ»' Sllji)! aJjJUsJ' jv?:lt 2ji>-“>L« 

wU-oO cAlljiJl J J|/ °*'’ ^lp 'j'^ Ol ^v^IaJ' ^lp i-, -~>- J-.; . O^H 


^jJuil 0 p2^“ (J^j ol ^gip jb JjiJ O' l^< .^jLvaJl ( ^-UiJl 

LUai 3? 3$*^ 3^ ol ^g*j \X» ,^j*s>rj ji Ij jlo^l ^Ip 

* 0 

JJiJl JL^^j lilUaJl (^s’ j .,1^11 (_jJ-P Ia^-St IjI AoJ3I \j\..'g a i' 2^aljij csjO^ 

iJilp (^jl^Jjio ^Jljjl 'jjk 4j'yI (^ip j-^>' 01~^: (_j^ s -5 c ! (J 5 

oJ“ «'i' OJj^ 4 jl jJ.1 l)I lAAj •(_j 30r J ^r 1 ' Cp'i 

j^>' (3jA>- V '-0* jJizil Js>LiJlj ^»Lijl ^Js- ^ii.1 

^ 0 j^IaJ' AjJ tA»rj AolS^! i^5^- fijUi^l 0 L IajL^ \jj>r_Jz} j\ OaJ .*U^uLv*i'yi 


«JL* ^_bA^o i lili . ^gj^SgSl Ojjli-i' ^cr?!& J0^ 

^Sj^aJl Ajia>-*>L4 OlSCa'yil ^ j' L l^s* j>r j A_J iSv^a'V' 
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0L&Jjp c3*V' aj-3L3j JtiUl j^dj-LU ‘SjijLsJ.I a llh'I <Lo «jLaJl 
a^^Lw'V' (3 ^a4-l ^1 p 4sbt>*U U jiLaJi j* j£° * jAj-pddA j j. /j S ' ^y> 

, ( vja' j^JJ 


A^jjJ tjjL?' j-«JJ A^-j 3*/*V' (j (_^S Aju j 3J' a3_& AiLsiA J 

j' j» jRi .Anspruch auf Richtigkeit aJ'-uJ' SLp'^ Ld« J' -Li~J <3 
Jjd—o jlyilli .aJ'-A*J' alp'lwL»« ^1 p SJLAv Ld L»-S"” Jai—o 3 ' ^jLLuJ 

^ aJIJjJ' alp 'jA jpLsA 'V jjSJsJ' jtJJaJ' jt-lia-S' ij (j*-*!' ^jJlaJ' ( j^ail' ^1 p 

LA ../a aS' <31U i jLp ajj^La^Ai' ajcjL aJIpIs ^JjtS oL-^ aSL^j 1-LAj >-'■>■ 

(3jaL>- alp'j>> ajj^La ;L=® ^jt-JaJl jjjLaJ' j» y^A ijjj^£> j'JjJjj AJ'jJr' 
.Anspruch auf Richtigkeit aJ'-uJI alp' y> j 

Das Redlichkeitsargument 4 _^j j_Jl ku j JUt 8 

LLLajjJl (3UaJ (_j ^_^Sj c> *;;.hS' 3jjLaJ' »j g a ■» 31 A^jjaS' ajujJJ' JjjtJ 

3' Hart d-’jLk jsL s^3'' aj^ap 'V '-C-* <3^>- a3'j44 

C-~-*^>- -Ai iSjyaL 3 LUj' A^aAi'V' A_«3s^M C-L IS"" A^yai A^jjjJlp. ^ip AjtjjjJ' aJufc 

p p 1 

C—»-Li* tL^arjJ ^al-PdJ' Oilj! Aj>t jj 3L lg-*jlij L y 22 *JlSS cl949 ^lp 1-4 
i - j' ,ia->-*si a (_£jj| 4' A-j J jaJ s .s>'.->t U d->Lg3r' Ip*>L1 1944 ^Ip 


U Al y* jjjliJl JU-j Alp 3 jA~~* ‘OLG Bamberg L-*3iV' £_jv*l p33- 

207 ^ 3950 ^ tSueddeutsche Juristen- Zeitung 


(1) 
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^1p <u!p s-Ljj . SJLLw*» aJl>-j ^LJI ^iife ~Lvb ^.Ij^jlj 

0-L& L5^* *-^b*j 4 *j^jL£ ^/L**pj 4-J_P 

LS^ LS^^' 1949 |»Ip jj C ^ 1 7^* (ii J-^j'j ‘f~W (1 

,: i^S^-l c-*lj .aJLj .L^jjS^b ^JaLflj Ij !y >—tJb^4-1 y^~ ~^'-j^~- 

«LJ'jaM dy'jJLi' j*^/ j-v*dJ Lai'LJjili jlS"" ^'jp*V' aj yL*j ,*^s4-' j 'y j' 
C^Jjulj ,»LJljl ^j£- y Lu^Vb ^ll cL^oN->- jj Lg-J^ 0~UX~d /^Jl (_^j\Jl ^IjfldJ 

l ij>- dlli jy *j N 1Jl*j cc~wijl ^'jdb y>L' d' Unterlassen ;> y^s. 

t t e- 1 

jjL'd ‘LjjbP 5jL^y« ^Ld) LS^ ( '~'~«^>- a'^lli ^ .^j ( J^ jd t _g*^'^’^ 4 ^JLaII 

<s 

Uia cStrfrechtsdomatische Konstruktion oUj^3liJ 2 j^kil ^iLib 

C4_c*-J' 4^®bv-sll y> 5 l g -lc- i. .ibll' Aj jX- 1 y**-*" 4J».^a>r ~$sJ y ij' Li 

aJL4-' a4& d C ^*aLwJ*' jlS"* Cs~*~ 

‘b'^J c di J J '-® jy dlS^ ^jb'V' j' <blJbb'j .j jJliU (ji' J-* ( J^-dj i S j-v*J Ai 

S' 

LiL>r dlj' bj& UJlPj . A^J JjJ' ^yy(C J' ^jSsj k_®Ls^-i'V'j aJ'AaJ' j ^ J^- 

t c 

Ojb* iLLw'i/l jl L*_g-^ j .obj-fljJl Ojjl3 4 j>«_v 5 j ^j^yb 


IjSiJaj 208 ^^3 C^JjL-J^ £5t jil (1) 

j *aJ> L« Jj>- Jl ^<tJ| jUull d\ ,j^\s&\ OIS^ \i\ U-^ J jL-Jl ^Al <kUJ (2) 

(3 jb 'J ; iw^liL*Jl ^llllj c_ >r jZ^J* ^J, y\j yS' JyJU «Jl.-».^ CA^J^Jl ^J^-5 >w3Lsi2j^/lj 

f 

JJjt-W c3^ • OkUi 0^” oy>r 

fi * 

jyi tLi—- ?\ilb ^ _Jj ^ ^y ~~±3 i 3 

L^-3 jl 4^* Js*- HUs» OlM Ja-43 -bydjjj ‘*r' , OL*Jl O^' 

.^■lla.il ^jA 4j^i?lij Oj>* 5^ 2j>rj^ OlT te] 
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jl (Jli *^b>b>- ^jjajil j^~S Ji *■ Oij (j A^uio Jia-'y Lo»S^ 

gJl L^jUl r UiJi j\jl ^3 OjjP1 Li'y Aa*tjxjl a jjs C...L/3 Jj iijy«b A^j^jii 


j| '.OjjLaJl <L?-jb,alJ a^JLuL* ^IJP^b 


L^wLlP A_<^.^2^l LiJl 


Ajjif- (JljjL ^x-ciw<*o (_£.Li! jjJliSl jl a^$\^ olj Lj” c jj^j ^>>4J| 

ji Ui j^p OjjU jj& tjjjus^i j_*s> jiSoi^'yi jjjbbi ^ ^i-ipj/i 

Ol |f ^bJLil f'^bux«'yi .5^pnJT, la-Ai b AjI jbxpl ^1 p b»JJa 

b^arjJ yS-- (_£jjJLS\j 3 ^l)ij j al^i.1 aJ ( *-Li £-s 3ja>rJ (Jliil 

jlif JU>j .0yliU ULia 1_4 jJl pJjiJ! j$ o**J>l JjuJl <Jb<ib i3^xJio i ajN, 1 

^1p jSo jl (^iJt j 'b! jy»b A^>^s£ ^3 ^ al ^!l Jp jl jyiil 

. jjjbaJJ LaJls^ L»>Ssa>- jir Al^wlS (_£-ijl ^'^Aj'^l 


(JlJ-l A^^JflJ “AarjJ jli' Jjii I^^AjU tii-Si ^1-P i ~' J ( Jp -13J 

|jjs> ab4 jJtJlo jl • ,>lc. cAj jJsP jb al^il ii j£ jl b«^4jl c jb^>-1 jlolSv-b 


^j >y jl A^olill olSv^'^/l .^bJjj'lj _^b ^J-** J-^*l jjbT~ (_^bJl (_£I^1 
^tj^^jl *Vb jjA^; jl ^ysyju_ l)\S~ lj_£3 «Ijll i_ J~ jbT li| Aib *S!jJb 

ya jj^o al ^il bibc* (J y& jJl jb ^ll!l i)ljij/l £» t j jjLiil A^Jiarj a-Lpli ^1 
b» lili li ( < _5^j^ A_JOrj ^»Jp IwL^a i3j^l jl (_^bdb >( Jj^JaJl |jjb Jjbp 

Aj I £LV2! jJl aJl^J . Apl^jjl Aj^ 4 ^3^1 buSOl (Jbbl lj Jti ^ jJJ^ yd^- 


,U.Uj Uj 234 ^ 1 1961 y cHart OjU (1) 

44 y> 1 1971 ^ tHart o jl* (2) 
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Up jjJj aljii yJ j! yj ’.^yj jC* yj ^1 p J_LP Uj_P 

AJjjUJl A^Jaj^/l i^JLpI ^3 y» Aj (_3 y*A t^3 l_L£. ^>cj 2 j jl yuj 


C 1 )" - . 


j/ LgA>Jj . ^*,. ; }?]l j J. UJI J g a A _Ljs As>ns>- (_£ jil ^A A_£jjj| A*jjjJl jl 

^Jl Aijaxll y* jj*JaX~«j .\s il O jjUJl .AjI-LaI 3[ (_£.5 

AjulU t*^LxlL U-Jl jjo7 (_$U!l Cjl UaJl OjjUil jl-! tOjU lg 1 -j 

jl la_as A_^*_jjl l-XA JjULsrjJ .(_ jU*J! ^»-Lp iji (J jJlj jj 

Uar jA yS. j jj-b Aj jjSP a~kpUs A^sLr <LjI j>r A-J jjli apU-^j/j Ijjpijj 

jyp ll y& j\i}A\ i— '% 2j CoAjLJl^ AP^-'P^J'I O_yUll jpl^fljl JjxJ A^^wJlj 

i3UaJ 3 ajL^~ Uy^ JatI y» i^j^olj aUw^ J_UxJ jjJcs-j .U J.aUjl 

JjliaJ Uyl U ^Uoj 1 ( j^aj jUj AjjUp j/ lJ-p J^U 1 ^yljaM jjJUil 

jl U y 3 ^*^. y~\ y 3 ^ y&\ y 3 jl Ua jl^Lc. y*j .,^jIjArl j jjUJl 

p£ pAk p /^Jl JUi^l jjij AJU^ 3i aU~p 

^ .SjC&}>\ Aj A 1 Ajl^Afl j 1-i^aaSl yj' y» Uj^wJT d~>^ 3 “UiaUi 

cajUI L^Jl jLiil A^-jaSl 3 UU" j^Uj ^ Ujjp Jl y-^ J5" 3 Jjr^° IU-*j 

(_£-XSl ^J, jiUJl -jJillj JjJl*-'-' J'! A-2Ull jjy ^Jl ^ytjJaJl j jjUJl JpIjAj AjbcUj'yij 

<■ 

U-jUa JlpI yJl 4 Aa j Ujjp .ajU^Jl ^Uwl 3| Ail3-I oAai 3 

yf- U~jJjJ-l UjjJUC. j/ 4JU y/>jj AXiyA ySs^jA y'A j^SvJT_ AL~S-. UJjlij 


3-1 t^JjL-Jl JJr 3* “—' 


u 


( 1 ) 


355 y tl988 y lOtt ojl (2) 
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j 15" 4jl$0jl 4 , 1? i - JJS- .JjtaJl 00 AJ jAj» 4 J j j) - -il j 15" -LaJlJ .0 4-jt?rj 

jli 4_Jpj .ajtj? 1*1^15 j 15" ijJJJJj cli 
iLi^Oli .ApiJjtaJl i^lSsJjl 4jli- ^ o-w»J 11;L- aj/'ill .ApI jlSl 

jJ,jjllil £-0jjl _/Ni J±*i ^ OJ-iilj .i__->ll*Jl -il*^X~0 iS^ji ^ 

j. ,/>■£ - I^-Up c.Uj 1 ^jtlil ^--OO - ^ 4 _JIp ^^"" ^2? ^5" ^^vJj 

j i?^ (_$i l^-P j^p 11*.Jail 4 w? ji <jUl (j jt-UlSl 44 * 0 - 

^jp ^OjljJ ^j*->rj jj\ ^Jp O-J Jj>0J l_~?t j- 4 O^S misili! j*i]lil 3jb>- 

4*J j jjl 



Ergebnis ^uUJl —9 


^jip Cj*JJl!l Ap*s>- ( j r i»jlj«jj -Aj j^Jl ^JljjJl I^Lp a^]i) L-uiJl lij 

S* 

C^J^Olj lly? (j l^JP Ij^jO 4 g-K-pil LgJ>■>..,.-?) COJ)yjjdt .Apljlil 

j^Jl olO>l^ apO/ 1 i_£jJUaJt 3a*=>- J^iljjj ^Jl il (Jl (_/sl^- Uli 

lii 3j^1>-U 01 ^JjOll vJ^LOal^ApVl tLk-l/s ^— 4 .A5 

jl .jvJjlSl 4 ?>t 4>- JjJj ^Jl i-pL^^l ^v*' -I 2 I 5 lj4A .Aj-Ij ^Lwl ^v 4 

J^JUj 01 J*s. (_£-Ut j jaj^-i jjjlxJl al_UP“ L« aJpLsJI Ojl-^" 4 (i ^5""Aj 

01 Ol^-C. 4^>®*yi .41 yll!l jjP rfJjjJl j 3 SlUl5l 4 J Olll ( j < 4>j^,.-a,Jl A0? a5"j^ 

0 jAl ! l ^j g a c ip.'yi ^jj-S OLio ajjjlsOl-il 4j(jj5 J^jiLlJl j 3 L 4 'i» 

ji J ^l-Jl i_ iy&A JjlJrl ^yiJkl ^aj lili ,lo^jliil j\p SjjjJl jLll wL*j 

4-..‘-jail OlOo illjlii 40 jJllil ^,4» j-,a Jl jw^4j 151 jl jJl J ^ ij i^-Li 

^j^-lc. AP-'yi aj^j^a cO^I JibJl jj^-jJl (_|l iL^'Vlj 0^1 lj-j^jai.1 
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^Jl AJljjtll aJl y> i_J y>r j ,v» j ^jlaljJ (3j-J- j*l 3^j (_r* jjUaJt jjjLiil 

jl ^jw ^fljJr! jjjliJl JlSr 3 J . A-J «,. g j l cJjljiJl 3 «jJj-ja-ij ^j^ljJ 01 t_3= 


^^>1 JJLl ,^a: jj3 AjjJLp ^ a-Lpli JjjjJ A-a-owaJl Lgx*^aj jJjaJl 


Aa»t_?- 


ji ji*yi ^js- (jio cjL>i^i ^ j^r 0 j^ ji ji^i j^r 3 ^-j , i_^i 

^y/l 3 I 0 j-*J .LaIj^ I^j^J jjl Lj3l a.ij~b>- 3 Aj'}l_>-'yi oLUJl 


t^j^ji ij-* J^ 4 ^ i^y® .v^L-'yi jL-j'yi 33^“ ^^^^31 ^jjJl 

3jjl-SJl ^51 ^Sl ^L-l ^1 p (_gr^° (*j-^l A^xa*- ^ 3 ^ 3 « i_3s*-j>jJl 

£ 

y . /'i ''' ^ ’^ xjj 1 ^ y l«A-£^ . jL*-^o^ 1 *A*tJ 1 -Aa ^3* *-w*j*l 

.A 3 «jjl ^JiJl C->l-g-aTj t y* li*yii2jl jJJj S' -l*j jl 


Rechtssysteme AJjjlflil <uJij*yi I tJlj 


aJ>-JJlj ^Xx*«j U-J t 1 j 1 A^t^~ ^ jj 1^1 i-<>v^w Lla j 

jlj UL3 U^t-jjl di! .dju^j 3 jjjjl ^UiJl ^J,t ^ ai^jjil 4_o jjUJI 

jy*j j! jSJ 'y aJI-uJI 5J1 jA 3 ^-j 5 _/ jXiu 3 ^*i V 3 "^' JjjLSJl f*lJijl 

£ 1 ^ # 

li_A ^3 v— -~j j*i Aji jdfp Ui»^ dSj .i jl yj A_gj>r J J jjli Jljii 


3 a "' J’ 1 ' ^ A-J vlil' A ■o.j^? i*y 1 jl jLjipj ^lp ^ jjj (_£dj 0 ~^*J aJ»_P £cJ lxj 

( ? 

jl ^ip .J j>- j_^S lj_*j t^ljJl Aa>rj ^5^" ^1*^1 4Jl_y* ^jl_^il 

+sj 'y 3X1 j aJIjuJI aJly:. J-Up J gbv 3*®^' oli 53^' Ji"Uuil 


Ia_Uj L«j 68 l j^> a3f-l Ujli (1) 
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jjbj jt-^J L»-Up <to5®l Ajrt.?- i^^syj j 1 g a. a-sC 

Li-L 3 -^ LL""* Lj L^wki JjL^Jl j La^ ,4jlwijtJl gLp! jA 13^® (^JLo -^1 ^-k*J 

^jip <LiyXl! rcjllJl 3/« 4 P y*^; jj\s>x^j C 4 JD* yj 3 jjULSl ^ ijgjJ I g-?Lj 

.j^JJiJl (j AJJCoJj 4.S jJcl\ 4j j\2i\ wlpljjijl 

jjjl» JLP- ^jLl 1 La 3 ,» 3 jjUJI ^UaJij JjJjd Aat^>- -Xj~ UjiJj 

^_~?rl jJl j L; J jiJl jA aJL _f ili^t -Jap ajIlJI aJ^U .Martin Kriele aL _f 

JS-\yt ^iT ( JS'LjU;j cii (_^ji '"^ jjj’Liil (_5^ <jP*^ 

3jJliil :S ' ^j-aj L«wtiP aJu _f L?yJuil 1-La ^ 

»UajJl 3 <JbLl AjuJaj ^ j .-Liat yiLCjJ' Ajjji^jJl AJjjJt 1_L^ ^JlP 

3^ ^ (J 1 , ^jLaJ^ P_~4*r ! aJ' *_Lg-La^aJt. Aj^p -1 aAA^ 3 y L 5 "* wti I 

,4ijjiill <Lo^ jULSI wtpljjlJ^ JjjUil ^ljg‘. i I AjP “V aJa^iaJL-LIj 

aJLJJ lg^ 3 J c~~J a! f UjUs. aJLsIi jf jVu IIaj 

3 ^ ^3 aJLi^ 3 ;' 'h. Jl ^yg a i a j jy. .‘-a H j S . <?51 :S' aUPjj^iAli . La LgJrbu 

3^'yi jjl b>. 3J^LlSt 3 Ojyjt^ Ojjli SwLpIS y^L j) 

(-pL^I ^j£-\y V 3^ 'jjjlijl /yp a~ 3 J aJu yS”" ilj:— Jl->J^>cSj S-iAj • 

La 2 ^-jyiail aJiS^lII Jis- 3 U j (2) .unsittliches Recht 
. 33 LJ! ^yLiaJb 3 ^L a^»x 4>- LgjLsasjj 4 Ly5^ iL^^I aatj>- 3 } jJlJ! LJ-ij ^^4 


117 'j, c 1979 ^ 4 Kriele *L. f (1) 

125 yS tjjl—!l ^yi' (2) 
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>UaJl j! J jj&j jl aj_® Lk* jLipVI (jyt j j^il aJjJ-JI «jLoJlj 

ajjaJl aj_ftj .(jLs^^l Aj>r * j*>-bLP 3^ J bsJl 4Ajlij ^.a.flj J^jLajl 

L»® Ji jl Jjjwflj (JjUi jl /3 U_ft Jj . 4_al^i 4j>rj\j -t g g ~ jl Cj^~£- 

Die w? y j Die Ausstrahlungsthese ^ U-i^h w, 3 

. Zusammenbruchsthese 


Die Ausstrahlungsthese iLj?j3 — 1 


j ‘L~*Lvj a-bf-li <_£(3j->UL^ ^Uaj j b 4 ^?ji Jjjj 

^_'Us t.4SJ>jj ( 3 yLaJl ^UiJJ a^j jjULil -LpI jjsJl LS^ 3 _J J b*Jl »lb’. 1 i 

JL^i 3 P L**!**^ 4wa Ji 4ij f .ab^j/l Cs^-i .-tpl jJLll a j-® ^1 p a f H 

; jS l-Lsj tJjL^j 4^>- 

(jbljjiil t®<bjjjli <UPj Ji^bll olj> J j~kll 3 -\^r jj 

ajjb ^ii .4^1*31 c^Uibt! SJLlJaa o 

3 _A"_) ^IjjJl oULaJlj 2 jJUJb «.lijJb ^Ji (jy^j- 4 -^ 4 _^p^■<>)<?A' 

<Lp jZt jl .oU joboj u r^~"' ^^J-P *—b&l t Jfiyju 4J*^ CjJjli -kpljij JjLaJl 

^jip CjjiUil ^UaJl; 3 jA jJr’ 0 r*^J (-5y®UaSl Lg-bljji ^ 3 V 4 UV^ 4 -b® J-^ 

^ ^ .4jli Jj-^aU ^Ui-Jl L®jJ-va* jl j*-P Ji\ 


j*UiJ 3 4 ^j-iill a_lPlaJl jb c4-*a_hdl SJu^all U*_j 4jt)jjJ| aJJs bAS-l li| 
aJj-jll a-Lplall ajj& (_$^iaJ L«-UP 3 -LaaJ j/ (3 


L*-Uj L»j 125 ^jf> i^Ljl 31 (1) 
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a-ipLafT" iijLiJ j! 3 jJlJLll Lg_*jlb JJjJ JsJ 3 c^jL^ 3 jli jt_iis> 3 ^ 

(3 b*.i 4 _Jl$ 3 l (3*i L 4 t<*J»*jtt-C, 3jjliJl ^UidJ ji UaJl ^jliaJl 3 ^«UaJ 4 ^>rijJT 
3i ^J-®-* 4 '^- a ' P b^'^l 23^3 jU 3lx]bj 3 ai*-3.I JLpIjJL'I Sab - 4 

jl ^yLil ^-^Jli .Der Gesamtheitsargument a^UtI Aa-^JJ 

^v 4 ajar Ajj/ c'y aJI ^)aJl J-LP- *y -bs oLs^a 3j-^ 

jjl 3 ^v 4 4^13-1 4j** 3-I a-L a JlL» jl . a3J3^ ^ajL/ai^ 4*^» ^y±^~ 

3^baJl ^Ug.di 3 3^3 ^UaJJ A^vjJb j3JaJl 3 4 A*-«-ll ^cjbull jl O-~>- tb^_>- 

4 _u jjbLil -kf -1 jiS\ 5 j^r j 3 ^ ^-J jdl ^sJbaJl AS-y^: yA (jl ^^jr_ 4 JG 4 jj 

4323 (Jj3 bu^jr 3*1 jj*> A^ojj ^3 ?j 3-^ (Jij*»Jij .33J1 t3 ajl*-»Ai ai331 
(Jlj^jl lb_4> ( 3 ^ Ajb>rVI 3 j»-- 4 3-l jA^\ jl . 4jt^bG 42*3-1 [^JtA J db_A 
<uxJ j (.‘LSjG-'yi juUil alpl jAj A^Liuv'jllj aJlJmJb jjlo 'V bb& 3j 3 > 3 ^ 31 J'* 
J^-ljjiJb jiaCj L»_J 42 >*j>- ^(Jjb*- ^j - 4 U 3 i^ -bUi . 33 L 4 JI £-)liajb 

A^^Jj 4a>t->- j Jjlijb 4_iiJl jl ^J^olj b^?x-s2>jl Ajt< »/g 1 b a-i jjAl 4^ j;UJ| 

_j! ^ 1*^*3 jJLji 3 ^ <333 2 33jJi v-xxLi -ipijiJi jfj .U-Wa 

JaJh ^jUaII 3^^ 0 *Vb>- 3 3^-C . 4 JjjliJl 3 jyi 3 3 J-~a j _3 A-lpbjJi 

2 Ji 3 Aj?nj>- Js- i_dxdl cl~-^o ^ y^s y C-J*V 3 -I a .3 43 ^Jt 4 4_ot$3l 
3^ jLSJbj 4 ii]l jl 3 p 33^®-^ ^UiJl 3 p 3 - 3 -*i 4 jJ“^i 1-bAj .j3baJb 

3b ji jZSj bij! C3 iirfbsj! Lgjolis IaIUs a3 jA^A yjy\i aJ-pli JbLu b«JaP 
JS-\ ji] b>T 3 yi 3IJ3 j ; 4 Xa y ^UiJl 4 - 1 ^- 3 jk b 3 “^ 3 ^^ (3 

3jjl 3^' 3 3^ ^ J> " 3i jl 3 ^ 3 . 4 o^ili aApli jj 
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-b>- (_l,l OjSsj jl /^SsJT, i4ia J 1 - t3^UajJt 4^^ L$J^i 

Ajiyi]a 4^®L—0->lS"* jJj i~$- > ~ 4a®L~*a 4_>l JjJj *“^ 'w—^ (J* $ * . ^l)g«il Jlpl jA J l>-3 y£ 

SJLPli o~**L- ISI L* 4^ ^Sor. ^0 oJJ-iS' r H\ 015" 151 ?^Uil ^UaJl 

'yS' /1,jjLaJl j»ljjJi “Uip (_g^JgJL) (_£*^ ^ 1 lg Sl ;_j i_Ji—tfis jJj 4-U 15 

«L^oaJipli l.g <L/j^j C—iLls j O15^ L» aJL?- (j O-U-AS" ^>0^ 0j5o Jjfc 


3315" Sfl.flla' l 3a»l~i1 ^^3 ji blj ?y>-l 4j>- jj l^flj^lgTj L&jwjJ 30lSCa^ ^a liloO 
Jji^o ^J^JUj j\—*J«( tO_a> 01 t_3~ k_0y5"j ?03 4^i-i 'wJ - * ^-a-® 

^-jUal! jl^ 0 | (_^l j! jJt ^ja ( Jj <^7 ^^-“■•'On 4*0 a ^jjjliJb 4ji0l ^ 1 p 

Siiil (j I jJz 4JLP o 3 >=-<w~- ^iiaJl (j SjjuJkl 30jjlaJl Jp-IjilS 3 jjUJl 


.aJ j^^aJkl ^y» 4j ^jLll j*JllflJl 3jlj>- (j j^OLilSlj 3jjjJl IwLa 0} .j^jLajlj 

jt-ljiU !jL*a Jj-b^ 300 . OOH 0 fj 3 a 0 j£j ^jJ j>-T J-J 

J_p|jjlSl ,_y2i4 01 J C Oi vliil Ajlia-ilj ^aOH Jjl*!! La-bp C4j ^jLll 


a_*_JLa 0^5vj J5 y' La»_^^\ 4—*/5j-4-! . 43^0-il! 3—>^jLajl JS-\yii\ \aai J 43j-iOll 3—i^jUsjl 
^5sJT_ 03 -3 ^UaJl (J 4-0 5 j^iS^ 4jCJia J-l-»j 01 j >-1 J^| 3 

jj0»O ^OlO cAl^jj 3 jaLiaO ^UiOj ^ 1,1<?H y* 4ji J5j_aJ 01 


. 43yOil -U-lji]l ^Lp 4j*t_?- 3-4?^-a 


Die Zusammenbruchsthese Lo? ^3 —2 


j^4.*0i ~^3P 4jLbi£ ^OlO OLS^ U>^ OOIl ( 3 -^^ Jlj—Jl 

s* t 

JLaij 3 jJliJl j»UsijJl 0 ! Jj5o:. OJJjJ L ai ji ( 3 ^ 3 ^^ jwoaJb 

* * * 

. ^pl_\jU^a j^lOljj <alp 4j j-4?j ^ y^~ >r ^Jr^- 4^jlii> 
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aJplill jl i| «Lja j> Ajs yJH (jjjJl jS- y>-\ ^>>1 JLaj ^wlil \yp 

Lg-^iali . Allb j jSsj La-lJP A-Sjlp-I t_/i,J lili l^Ajlb JJLa a.i J_il aJ aJ'\_aJ^ 

cJj^olj IaOj j! .Jl A^^aJL aJjiiil Jpljill ^ aJ4 JjiJl 4a»t>- Jp 

. Jx5"” ^jllill ^UiJl J| i_J*Liaj N ai yil\ JplJLll l Jp (jJaAj La jl ^yyJaJl ^j 

fjj ,jjlill ^liiJl iL f.lp.aj/1 Jjb>- y* aL^-S^L jjlill ^IjiJl Jl LliJl ^jLc Aji ^Jp 

* * 

Avalpj c'v jjlill wLpI jill y» jd^Jl -AiaJ LaJUP Li y li Laljij ajL^jj »-Lg-l; 4Z-*y 
J| .ijAj ^UiJl ^plJJ (j i_^«Jlj .(J,jjlill l^jtilb ^IjiJl Lg-Jp jSvJ(^Jl jjil 

(■y** jb-L A)l j wU^arO C b..„i y^l J f a I b: i I ^Jp aI ijflJI Jpl ja!I f' l*jal y | 

.(^ jjlill J b :ll |_L& jT~ jj 


yjCj (J,jjlill ^UiJl £jlb jl ^»jJ>l A^ja y *.j Jjlo L»wJJ 


jS-JJ ^Jl JlPi jill jJJj A^alp- j AJ jjlill Jpljill y* jJt^j! Aia J L«Jjp (_£jJSs ja»r 
0 > j>^Jl /jP jpjJji-l AlbLl a jp (_j UfSoT, J . (_jjjlill L^ajUs »I|a- 11 J .1 p 


^UaJl ^jp lioiaLl — ( jjA-ll '-'i -bi®j — (J^aII l.iij (J,jjlill A> y^?\ 

CjP-j/1 jjolib ^liifll ^jP JUjJ^i-l luJ-C n/ Ail lf& ^-aj/l J ,^*_jjJl 

oL^Jl (j£-*-C. N C .5ja«r Jl u* J' J j is^- t5' 

oiL«N ji J lili IgJtjlb Jiij ai jiJ' -IpI jiil CJli" lili . ^Ibili h yt> y ^-1 

^UiJl ^jlb Ii yT 4j ja*T Jpl J jAj^j -'p' jill 4 j_i ^j-a J tAjjj'lp.l 

b a:<il jl Js JUj t^oJUvO jl (Jj, jjli »l|a ‘S' ^»UidJ (^jJ>. jJUi Ai li (. A"'j4"j 

(Jjj^ IJ jjli I a l b i i_p-lJ . (JJ, jjlill AjUaJli >l|j-ll ^ ^a>r J 4^jj\Jl O jjlill Jpl ^ill 
^Jl Ao jjlill Jpl^aill jl (J^ ^liJ . Ja ^ j^^ jry l^ill yy y J y\^^ ^l!| 0jyL**2 
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%30 14_J LxJ \ lZj l a A.,a i b >_.a .„g ~T tO_& ,^1 p S-1-4 jjJOS^Ji!l l&jJL/^l 

tj^S" jj>- J,i aIU? c~-~J L^SsJj aIU» Lgj^ %20j ^01? ^^Ip <_£ji^o 

.aJa>Ip a_J jjli J_p) ji SJLSl %30 _j iiLUi N j aJ^Lp ^ 0^ oOr! %20 J 

^gjis L^L %30 ( JSLju7 L>-jLs^ OOU? SlljaJl aJ jiUL)! jlpI jJiJl j—<joj 
^Jlj aJjL*J| aJ jJliJl J^pI jill Lalj .^ys Ui-I a^jUsj aJLc^ 1 ji UaJl (j,jjLaJl 
Ajtj^aJ .^pLoJ^r^l OUOaSlj ^aMj ^0>1*XX9 %30 

^Jl tJajii L>-jLv 2 LaJls 2 J.U 2 JI A^JjjLaJl J_p 1 yjjJl yjyULll ^jUaJl JJLaJ 
L^-JlP Ols AyOlii Aiil_) y^y^Jl LOj tlp-jO<2 U*Ji? AiUajI %30 j_^| .2 y*J 


01 ^»UiO! I3-* f-LflJ Oli j .y^jjliH L^ajII? -OL 4 J ^ (_£ 1 Aaw? 

yP 0^\pli ^ip tlpjlv? L&JOa AiUijl -Apiy&3 yy %30 jj y> L«*XAP yP 


IgjclL? l^LO aJipUil a-U JlOO o~p tErmaechtigungsnorm jjJESElJt 

s? ? 

a_JLE, 1 Aiib 0JJLE^ (J,LOLj clp-jLy LOJi aIU^ aJ-pli Li'y 
Laliii Ai.y>yj a .2ys-j (J,jjliJi ^UaJl iLib,_yLO (J, ^IaLH ^UaJl Jlp! yi 

03Ji jy*^ 01 \s&i lu^oT * i y** aJI (J yiJl y^lc yg^ll l-i_4j tla>rj-ix« LOli 

0jSw« s-j aM Ijjfcj .L»Uij jd\j 0jJLaJt yy a-LoJU^J.1 -LpI jjjj! yy s.jJrl 

. wLp! d»X>-^Ji Lail^- U»Uaj 


^Ss-Lj ol Loj! lil cL^ Jj>- ^aJ I O^Irri J 

1^0^ olu^'yij j«Lsi 2 j 0' y^JT Aj'y yy a-LplaJ y^yiLaJl >tjl]aJl 

0>l J .Ai>Ui> A^JJlpI ^ 1 g J-U/5 ijy^j Jj jl A*j J^-l^5 

Ly-O^Xa>rl a yj\.\j aOiOJl JjyPjJl a-\pli *yU AyyiLaJl »LpI y«Jl 
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bt^ L»® jlS"" jl i_ 2 ^*Jl jl O jjLaJi t g -1 £_ JP-1 j3 Ul ^fl^yg.7 OI c— 

yJ&yA l^Li ^ ^pl^JLll Oi-La 0^ A3. Ij&ljL5^^ 

lj^i^jlcp otijji (jij c^ jjl^mJi jutii j y£- oi ^y^~ 

jJJjjj . Lg-Jl j Lili aJLM (3 4^-^Lv^Jl j! Jj Jj j b^j .aJI 

j a_L>-jJ .1ji yA ^*_UaJl ^ <bb bp S y j! jIP'i/l baJL^o 

liU Jb» ^-«jr ^Jl *bj ^UJl a^P-Lail ^ y£ (_jl j^j-b jryiy* 

c 

LJii 3LiUi> i? yJl Ua j c Uli jSj6 ^ Ermaechtigungsnorm Jj_ pUl 
%30 ^^?rj j L jl (jgjs l-Uj .liU o L^nJLo { JA*t . LpjUs 

.jjl «JpLflii (J,jjLaJl ^ijabl jJj& ^1 -ijJL jl j! L>-jL/? bJU 3-i.LU JP-Ijiil 

.«oy) ^jjLiSl »1 jgjl 'y (^LdLj ^ \Uli XA oU*)Lvail «-U 

(J,l A^vjJL 0 jU (Jj (_£.}Jj ^ ^ l)gil <b*j>- jb Ojbll aJpj 

^.a-i jiA ,I OjjLaJl aJpblSl ^Lp <L«lg7 ^ £tJb> ^il dJES" J^S”" jj^JbaJl ^UiJl 

‘bbwJ.l Sj^Ljbll Jjl-Jl (3 (3^ Ajil^-^l 4jjjl-^ujl jl jlflJ i C^aU.1 (1) 

jjjli ^Jlp S jS^JJ JS" cJlf" 131 U~$ i^^Uil Jij~Jl ^^Ip o^aiSl L^j^Jj tL^ 

u_lp ^ iJjjoJIj 4»^uM asJu U toJulj (^ylji L^jLipJ djj^JaJlj c 1933/3/24 
^y>ur <Lv*>U^l ^51 Oy^^SJl lil Lo-% 3 cJ juJtI ^ U a. u u3l^ ip^I 

U ^3'V .Lis y±^ A* ^ 1p lJ«& «j^ td-iilj Li i»_3l^ r xp*Vl 

t6 5-^rl ;4jjL^-'Vl 4jjjlv-jjl 4^SC^1 oljlj3 jiajl .j^jLflJl J*^J^~ 

.Laijjtj L*j 331 

0jjLaJl v_JM^ Ji_yl^l ^UijJl jl^-C. 4»v<r a 'Vl y* (^) 

« ... c4 _^p ^jJl 1-X^*j aJlpUJI 1-L^* ^jUill j^*Vl Llaj . oL *j (JjjJlj 
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cJudl JMl 

«Lbuil 

Das Prinzipienargument 


3 (jul y* £-3 J y* ^?o>- 0) 

^j^ju Lgj^JaJl &yi a\ 3 jJliJl \s Li3l jUl asss 0^3-1 L«l t 1 W H 

3_JW3jJl 3ii -LpJ-^ (_£ ^ aJ*>\j>- ^4 (_^ jJl J Cj3jjliJl £s^dl ji-lp _^Jfij 4_g_?rj 


(1) open texture ^ j^L» «.Lj OjU J yu l3f OjJli j 

iiJUi 4_2lS\3j t O^jLflJl 4 jlS y3 y>- f- L^j«®I ^j- 4 i_jL- 3 ti-Ui AArjJJ 

r 5 ^' (3 ^ ^ *-Xjww*0 ^liJl Jupl ^.aJI ^(7 A) *! C ^jP J «/2 *) i 

(Jl^-1 ^jS' La ^ ^.^w^UA-l o^L^-i y 2 *! 3 L «J-pli J}j)g«l li*}^>- 


U~-lj jj^s ji ^Ssj: 3Jliij c > _ 5 )w3jJ' JjjLSJl j Offenheitsbereich 
(Jlsrl 3 3-^ «Ubi-li .(3J 3" 3 ^_prj- 4 <u$3j ( J>Jj jl j^S"" j jSbio 

."zweifelhafter Fail l$J 3j5biu» 2jL>-" liL l$Jl jw- jMp! jjS"J dl ^jiiil 


L^t-3 5 JJ 1 £ “L*t_;Xjl a-XA jLj jll jJaj 4^j>r j ^r 4 li k >Uajl 

j^jLaU ^liil (Jl^rl 3 3^^- ^ I(J,bJl ^>vJl ^lp 


^ ilpsen j~j\ jjli Ij_4 3'3 j 13” ijj <>-j-i!L 3j~~j Juo- « ... 

.237 ^ 11990 
124 1 1961 j* cHart OjU (1) 

IaJjij Uj 17 J» t 1991a j* tAlexy Ojl» (2) 
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li c ji\ o ^iLaJl (J,! o! LblSCaL jlT liLj .^jwa^Jl ojjLaJi 3} 

c0^->bsJl ^*_y2 Jl OjjL 5J| 31 jLypl ^jpj . <g>-^ ziJk! 4jijajd.l (JL^- 3 bS"" 

4jL*JLw3/b L^J l]^SvblJd 0>3P3-t 3 (_£l T' jXill (Jl^ri 3 JV-^^: 31 ^-kbsjl ^1*-* 

^-v^biJl 31 jbdpl ^lp . Jl 3 Jjlijl Jjl-3- 1 ^yp 4^-jLp jt ‘Lo^-’b j^P jol*_C. 

3 (0-b-b>r 4_J jjli Jpl j3 ^jJlI,) ( JL4 aJlL» jji^ 31 l_S*' s ^ 5 b> 3^^ L«ij (J 3’" 

1 0 * 

( \^»w3jJl 33bJl tjUaJ /^p <3>tjIp- jol*--» (J,l !.ilu~3 cbjP^j^ “bJbojdl o^bM 

r \ .''i $ 3 1 j Ld pb iaJLJI d^bbbsJb L$jp ^Ip 4L* 3 ^* 3 ^^ ~b*^® l/3'* 3 3 P' aJL 3 

^ ”* Jj3bb3/i ^3p j3y 3 lg* ( j~3* (3 v *’3^ i^-b’bJi 

jiLvaJi o3bJb b 315 b.*^ ^kbiJl 3b “Ld-kbl 4s«s3-l Jjbj 3JJ33 li'3>-j 

^OsP- -bbJjl ^13 “Jl- 3- 3 (3 3> ~J ^Xa 11 4-aJgjJd (Jlpr 3 3'”’ j-s^l biUlJ 

j 3x1 3 ajj^ZawAJI 4*q*^31 4jJL5 L< yi 13j 13&^ . 3^- ) biJl 

: ^b 3 43 j.b>r JJLj t 0 3 L 4 JI („y 23 ^ J b ■ -° AjsJlpcjT, 31*3.1 b y tjy*^ 1 A^ya. i 3 Svbf-i 

TcjI J-blj 3yl3^1 jjbL» (_3* 33^j3l 2p ^ jjjliiZi 3/ 3jjbaJli 

Uoaj l *j 350 ya 1 1960 y tKelsen y-JS' jjli 
So far as the judge’s arbitrium extend, tbere is no law at all 

664 ya 1 1885 y cAustin yyj\ 

(jU jik; A-^- .Ujjy 3j 289 ya 3982 y <Bydlinski ^-J-A J&\ l ^a1i Ua 3 j 
D workin yS’jji 3^'j tmethodologisches Argument A»«_$3.l Sj*3-l ^Jw»j o*s~ 
yS' jy) t Law is an interpredve Concept y yJa ^ jjjllL) wyj 

}>jy j dk-bt; Lj 20 ya 3988 y 33ittner y^jy 310 j 87 ya 3986 y t Dworkin 

.U-Uj B j 98 ya 3991 y iStrolz 


( 1 ) 

( 2 ) 

( 3 ) 


Begriff und Geltung des Rechts - Prof. Dr. Robert AIexy - Dr. C. Salek 


118 



(i)l! . 


(j y\i I jJl JAj (J5 li«Jj jl C^Uai^ Ju«i 4^- y ^>jl 


-Lpl^jdli . £_£.}lAl^ *\S~ 1 aJLil y\j (3jiJl *ly*-kAl 4^xi-l 

JjJl>i4j (_£l . 4~»Jl>- 4-Jjjli 4 ^>i-Jj jJJi jp ^ -JIgJ^lij C—ASP 0] jjllj 

^jjuij 7 -Lj_^Ji jl cl* ^jt3 j LP jl cL« ( J j '-4j y\ L>^?- <. Jo-lP J? 

J-pl jJsJl jp jjjaJ jl LuSAc j{^r3^>-\jJ . 4j>rJ ^S- L j-AJ jj^^cAl jl L 
j-®> Subsumtion pJxJ' jc *j j ."defentive Gebote 4^ki ^Ijl" sIjL^j 


J^. ^Ij" j^Lll jU JjUibj .jlpI^SJI j~kJ >Jt jS^JuJi 
jl _IpI j lili JP *Jla jdl ja\jS }I jL*7j ."Optimierungsgebote 

. L™o ,jj 4j>rj J—iail ,jtf- 4^*i!jlj <Lj jjlaJl oLoISAj'^I ^y> lijliajl yis>cSj 

( jj’jjll wli-l jlj LjLl* OpjAj Jyl>P jl j>j 4-1* jl /gJ<J lA*J 


287 y> 1 34 y cBVerfGE Sjjj^jJI 2^PsM otjy (1) 

71 ys 1 1985 y tAlexy Ali iU^*. Uj 54 ^ t 1984 y tDworkin yS 'jji jjli (2) 

Jy. JjGJ' \y:> ,b4x; U j 52 ^ 1 1990 or * tSiekmann jU>P tU-U; U j 

Ifc.oJs’ oJj>r Jjl3 _L_j>- jlj LiJW'li 4 iijJJ^Uiiv-1 JJ Jl bUi^l Jipljdl 

ItjjJ Sjjpl Ji J15” i-b>r ;OjVb k-JUflJ ^ <u5sJ i ( ^prx-^Jlj 4jp J-uL^-I Jp ,j^:* 

4 fi * ( 

l-j»C. ^j Jg^ a J L^jJSwJ c <up jl jjLaJl JpI^ aJJ La^I? L*Lc jZ^a 2JlUU 5 wLa 01 ^y* Jl ^Jp^« , 4 J 
aJL* yP ^o^jspi c-*j> aJp^ 4 . j^iJJ I jj*<7 !l ^^4 o3Laja^VI jl^>r ^Axj ^ ^ ^ «j L5 

fij-A g.1 .h u Sl ijlj 0 -liLJl 3pl j^jl AP JaA3 j jj LaJl jl j j j All*j J .Oj'yi 

-^Ijfslj ^5^“l (j^^* ^_p^l ijl-^l l 5 L^l *-^lJ-^il u-jLp (Jl>- ^ ^y>- 4jIj .4^»L*I 4Pj 3Jl LLAlaJI /5 ^pl jJl 

4 4 

L^LaaiS^I Ulp f I -A?all Jlp /JI oy£*s »,il Jl bUiw-l Jl j OLaJI (J$ J^l 

s» 

. c-jj*^l ~~~ j jjbJl Jpl J Jols- li^Ufljl 
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<UyLaj' oGlSba'V' ylp ^ y*S'jjl d^Gl^-aN/l yip U~~^ -LoJaj AjUL^ 

f ' .p' ‘ - 3 a i S ^ ba i —d*a A*J bij I P bj l^^*ab ' jl J . I <»/3 t i 

yaj 4j j'j-GJ 2UL15 G^bi' (j I y*j sjjSiJ .“UlU' G-^bi' (J>^->- ya _Lplyij' 

y«l' JSuJ' *j'jJ' 3 Abwaegung aJ j'^i' yabj .Ujjj ly>_y; GjjyUJ' 

,G->bi' jUsd 

libi^-b/' yy ybsJ-' -bUjb 1 ' (J-i U_/UJ' Gylij' JijUJ' '-b& (V 4 y^ a ''' 

UUjij b^bU-bl' UUyj {.I ji?~y\ UUy ;^a obUy obb j y». jybsJ'j 

jji iUbUi' oLsiyii' abuS UbcU/a'Vb d-«U.» ( y*Ss3-' -bbJjbn jl ,aJ'U*J' 

y!> Gila f 1. i .: ./j" LbbJj} ^Gj ^Py -bbj j| -iy^ GIj y*J Cy 4 * •* Gbjj} b!j' 
y*J j cGyli ^Uu <J ii yUi' jjjGa y 4 -^bJj} J-^J c (AiG' b^a- (j Jbb! 

. <— r ~®' ji' J jjipa y> 

Die Inkorporationsthese t'j»-^' UU^ —*ij' 

y« yG IJj>- JiSl' ylp jj£ Jyli ^Uai JG" jb ^U 3 y yU-AJ 

{.'y?-^' UUy U»w*2J b)' J^G' ya j . A-^U-bf' G-’bl' y*; yoUd jyGJ' 

;3 yybiJ' ^l}uJi 3 bJj jjUt a yyis ^liu yl*xj yb/' ulS"" 'b} ab_& 
U^GA' 3iLi' Jd^ST G^'G jli^' jyd-jJli .Jlia _£>■ Uibbbf' Uli' 

( »1 y>-' 'j_»-a ^JLp aili' 3 *••<?'•) G-jUM ya*J' 3 yiGltj ^g* ; a )g -!' jyJ LSJJ 
Uv23>UuJ' Uybl Ijy ^Ip UiG' sjli' 3 J (Art. 1, Abs. 1 GG)UUo^' U'^SiJ' 
c(Art. 3 Abs. 1 GG) a'jLG' 'Jy yU UlU' Gli' 3j (Art 2, Abs. 1 GG) 

Ub'yTjJ' 'Jdaj U yj LaJ' aJjJl!' 'Jy ylp y y*i'j “daU'j y yd*J' aili' 3j 
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Jbi <uL p j c(Art. 20, 28 Abs. 1 Sat. 1 GG) Jjbbd! '-V>j 

oj*G-! Jl (_j aJjjJIj o^ jLaJl Lg_J_p j^Sb 01 <—(^J! <LSjb>-*yi j^x~-jJI lj_a> 
L£.sLll o jjti Jb«j . <LpGbM LJlil Jj ^UiJJ Jl j^JULil L^^Gb - 

‘uJsj'JI Ib"" Jj ^ gtfT i _JLA ojUj"j LgjaAl i isjbapl (_5_ / rG 

. JLcjJI ^»-Jl ojli G>jjLiil 

f,Lol <Gbb«b jl 4 J 2 JjJibj jjG j 0 Jb ji Ip -b>rjj jb 

jSbw <_£L jJJ- 'i-* Gaap r jL j 4_bJj . ^^jULII ^UiaJl Jl apIjjOG G-^bil 
.tjyS~ rz^ns>- 4j-0 OJ-b j$J . (jbbpbHj j jjLill ^<bb>- JsLjjl .5 ^4>rJ jb”” 

4-Loca j£,sG -L~~jsi La Gjjb Gljaj j b' Ijl La-J 2jG_a jl (J yj 04*rJ-l 4.L& (Jjl 
I j_A jl b-G^sl bb ^ ^,^)w5Jl O^jLaJI y 3 -^ “bG^ jib" J^J< i_£b 

Jljj>- s yi Jb" J5 ^p-L 01 (_^A. .G?-J J Jj IgGpb -\JLaJ bJ-Gl 4 ^mJ-I jb 

. -aG *_« (jjjjj (3bb>-*Jlj jjjlii! ijv sijlp ^ y^y. J' 0JlbJl JjL>- y°j 

jy*J Lah" l _ 5 *G 3 JI 0 y Ldj I jl j yrc. 4*- [y bl (j^jJWS J I O I G~~ , “ C (_j*-0 3 aJ I lj jj LdJ I 

jjjlaJl jb JbJb j^^~»aajj \-b""^a 4 j>^j ^Jp i3bb~bll ^_p!jj j^jy* 

,<y^y lap Jba jib" bl G J^>- jy^- cbOJi Jl 

y2-*-> <_^J y, £4- j' GjjG 2 "^ jr 4 j b* b| La-J t-Jsj Jl jGl 

j Jjlijl J 4_w^aGa S yi .Api ajjl G Jjliil 4 ^ U i *N/1 Jb^ Jj G ^JUJI 4 ^ b 1 *^1 

2481 ^ (1986 ^ j 187 ^ (1987 ^ cHoerster y^jy (1) 

186 ,y> (1987 ^(Hoerster y*jy (2) 
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Jksj 4 ^?rj y» (Jlj—Jl l-Lfi> ^lp j»- 1 p 01 •t£-‘\~t A 4 

(_£l cL& JjS'Liw* S3 (j 01 aJip <_£jJl ^OsLaJl jjaj 2_^J <_$! t Jyiiull 
J,l L& oJl ^jSsJT tjf,jjbLSl j»tjiJJ £- jliil JlAl (j ^Jjj “LOaJ (j 

Ap ^O^LOil jaa-j jir lil L«_-s jLjtilj . (J^*-all «OjL-Jl ojjliJl 0 pI jJLil 

4jJ^ r 0Jb Ajli 4 jjljll J.I J>r | ^ lili c 4 jjlji.l f.!j?rb ^ jA-y lil L<k_J jjb (_£ilAl 

Lali ^ J J 4 jjl ^ll £.1 j ?rl 1)1 jA 0-Jo (J$ J ,(^^l*i»l ^glp ^bA^OM 

ijjjj y ^jJlj 4 wLpr b LP 4 - 1 ?- ^Lp JS' jyjt.j cAbUL* k_->LP ^yij b»-LP 

. I^jlp» L*^0~ JjJj jf-\ <~~y -GrjJ 4 j*y J^X>- (J,| (J,| «J 

(l) .cS- 5 bll ^5^ Oaa*J jf ££jL* y £yJ' '-A j-» jJl ^L^^l 01 AAJbblj 

jl (_j oJJ-5 -btj Ij^5jI*jj cl-i-4 P _4 __-*bi! k-pl^t^’O 1 jO’P.j 

(j 4 j jljil f.\yr\j b$J ^OjULSI ^»jjij AJjJLOI LJaj^I J 5 " 0 U J lb* 

4 ^j^t I 4jo!^J l 0b I^pOj 01 0/^“^0 ,4-v-aLG J ^ J^SJjaO AA'VbP 

^Ua Jl (J,l j^oJUJ bgJp ilu^^lj 4 j jljll cS jJl cJ^bll jj*-» ^ b&jj f 


yyy jy IL JZ jy*i ^ 01 y~£ _j ApI jill Jy, Jj yOl jl Guenter y £ iL-V' <J j 

* 

^ c 1988 ij* c Guenter apI jiJl jJhJ ^ Cr^y Jy. ^ J-? cAp!^ iJl 

j ;; .^' <_£ c^a Jp j apI jill yi^A ^1p jjiijl 01) _y^ .^Laa*j L«j 272 

lAP Lo-^j . ^ OA^- ^jj OjA>- jj-oi j aJp I^-Uj . 0p I Juyio yA ApiyflJl 

0 j5\J 4j AjljCU-'^/lj 1^ A3 <0^1 Aplyill j^TJ j_jj y iOl ^jp ^ OJJi 

^JS C1985 y cAlexy Ojb) Jj-La AAa*0i 5^J*>0 jjjlijl A-sij {yb^ y 

.^LaAaj L*j 249 


(b 
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j j5sjj 4. i j-/?~ jl AJSjbP-l j£^b^ .j ^^Lil a-La jjxis . j^bill 

l-L*> i— i'^L>- Jp- <JbL «iij . bJ jjlj blja^a /i,Jli j^P LbLta 4jjljil d J* i Jl 

1 <J j^z>y\ i y* ^Uij jJt> |j -LplJill baljij ( j*J jl jZJmM 4^-AJb jl,jjliJl J b:ll jl 
I_dJlj jt_$sA-l olj.1 jS>r\ (_j b^-pl jl_ jjl jl J^sj 4-g-P-j ■ ^ 4j!j 

j»lkJl Jl Jbdbj JJ^S'I Jl ^UJ 

1 ykp J^JO -Lis ,4-J-L-Ll 4^*cjA-l ^j 2 -&bka lbj& J-AJ jl 4j Ij^ jjjL—Jl J^a J*Jj 

bb—*'I L_~-—dJlj j)L~a (_5^ ^jsbill ^Jpl jJ -Lis *-SljJl ^j-a IsjAjajlj 4jb 

Ijlaj .j^jjLill Jjg.Li ^oSsj bib (J-Ll— o jl bl j~Jj l5' ®^-L^ 

US” i_~#l ^Lja ill jl ^illi .iJl-L»Jl J| ^Li-/ v yb 4_j2j>o j^-L 

A-a Jsbjj'^l —jj ^ \ill-L*Jl ^-\y_ jlj tjj-b JL jl bLl— b J"”i 

5« S? S# S* 

.bJjJls Lija^ Jj Ls^UI Lllga i4jl-L*jl «IpI y> jls ^L/gajl jljJl 

jP-4_LJLj- 1_ iJ?rJj (jJls ?rlj JjIJL 4jl.L*Jl «lpljl,JbLll 1 JJgll l-L^J 

I-La> (_J j>- Atff'bJl 4_o ^jbill ^CJ LxJl jj ^jp Ji-Jl ^Jaaj caII-LaII olpl y* 

aJU-S j jljj (Anspruch auf Richtigkeit) aJI-uJI «IpI^ ^__JJsLai ?j Jl 

. bl$of I-L& jjS\J b»Jjp j^ibi.1 «lplj-aJ A)jljll J.I^>rl bobli bg-J jl ^Sjbi.1 


aJL>- (_j ^jsbiSl jbliP ba-UP «jj^jalb aJI-UJI alpl jA t_1|?^ 

:«-LsUl b 1 a j^ 4-^ ^ ^ l A * * —^ a 

"ijjljil i ‘ C'^iaig^ C-U^i ijji jil jjjj^-l ^Jl J 


L*-V*j L>j 75 ^ i^Lf -1 Ojli (1) 
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Lfd*yO>- 1.^ «9 J^Jl^j A-o^dOill A -a. Jg. i *y 1 <j djl ^jl cy* 5 

‘“''^j'j^ d'_/*-} Ojjli (_^jJ^a]( ^ J*X*J CAdjIjil ^ y&y> L^-J ^^]gJ ^'j t'-fs* 
d_Jjj\S ^Lp -Lujjli <_dU^Vj ££^Lil 01 l-0®>j .£g.sOll «LpI(J, 0J0j 

.<UjjLaJI 4^,U',*yi JS" i$ y_y ULil /»UaJJ ajjj 


^j^jr 00 j.lpo'yi oj»« 1 ^~.mj SI caOwU,! aj>J“I ^gv^^Ui. jopI i_ 5 ^J 

^ O-^r L^jJ iJ^SkUl Cd*^00-l dJ0>- (_£l (jJV lij jjIS A^tjgj 1 wL?r 4J 01 

/^or U^lijl a^S?)*^! 9-L& Ji* jjj aJ^ .aJjI ji.1 0J0>- (_$Ij 
<U jjLill d ^ U i N/' ^JS"" 00 d-9-Xid.l iui ^aJIS (_l,lxlOj c^pOjUJ jLzpI <_£ I 0j4j 


^*3l^il . Ad^t^^c-sd 5 ^j^P O^Ssj ( _sd'^9 .^Lp Aj^^^-S- 5 “4pl^a3 (_£ 

0*yi^-l dJl>- I g .j ,^_J d_Jjjli d^ja'■ I .ijjl (_j OlT ISI 0»~J U-& ■> g 1.1 j 
jj djL~ii t.L&j •- > ji oP ^djiji>i 9^ j-p 3 oi j j-aSi y~y~. c Lg-0 0 jSCjOj 

JlJp-*yI JS” 3 jJ& Jj>r J jl ^OkOl iJdft Jdl« 01 (J jjij . Ujts LijOfi 

(S 01 j j\sa) \ o0>rj3 .jg^^jl ^^9 dj! ;Jjjlll ^-v2j viJJjJj . UOjdtJ^ ^jjU ^Uaj 

aj^^U-H UUI I-Oaj <■ ^iLil ^Lp d_J jJLaII d... jj' N/1 JS"” 


jr 00 a-^ 5^OJl 01 . aO.U.1 AsnJ-~\ J00>- j^9 tj*y^>"*yij O^jULll i y^_ djjj j^sO l 

A<»Jfflj *S/ ' c'^-i 0?c~0- ^jAj O' a^L-I ^^l~9 ^.OaJ OjjLaJl AjiJ'yi 

. dOwLil aj»cJ-I jJJaO 01 OjP c j j)g“Sl /^9 ^il »X>- (> ^-P J ^ /^Jl d^J jjLaJl 


Die Moralthese ^-0?_yi)l — UU 

(_£ j*y~ j j O-'^l I ^j^l wL>- L^jjJ ^Jl A-j ^UJl d^Oi-'NI i5^ 00 (J^aJl O' 
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JslJj! i] La j! J ji!l N t^iL« jSlb ^Js- h y* y>r JlpI ji p 

^Oj^jJl oli LjjjliJl L.Jij'yi J5^ j L JjLili LiJ0b"j . <3*>0> : - , 'yij O^lOLil 

j N dJjjJlj j^UJJ 5j-oLil JOLd-OU L^L-VI ££jLil <Sy^~ ^1yLc~0' 

OjjUaJ! oUl.s^I OlSlaLj .Ojjliilj ^ ^o^O>- JsOjjl 5 y>r j ^Js- 

jj*i I-Oaj . jJl j jjliJl ,^lp £_£.iLil 4-0 a f.1 jO>-l 00 I01 l _5 J L? jJl 

Jl d~«jull ^jLil o~)L" bl L-j dJ0~~» 00 JjULSI jLoVI 

■f t t * 

.ljl j}\ OjjLJi ^-!l~« ^a tjob^-'y \j OjjDi oh ooLjji 


L>Lj s yi A^aji i "'jS'y tj\j ys oi f-L^'yi iLa ^Svjj 

A * ..,<-? il . 4 j ^ill Ax^a )\j djLabail d»../? il ItOOO^-'VIj 0 jjLaJl ^>j*}Ul 

iJ j? 

0b 300>-f (_^l c(300> ; - s yij O^jlDl Oii Oaj'V LOLJjI LLa 01 Lo?j-0!l aLA dfl.«.^i l 
01 ^Lp ^j 3 '^ jiil ^-*^wiil 0»!j . d_c &aJI <u>L_>Ll J^^OaN/O 0jJIaJI Js>LJj! 3? jlaa j 
^lill ILa (j L>-^j Lj . djTjill L-J-Jl (JOLa^Ij o ^jULil (jv; -OL'jl oJLa 
00 dObjl d^v 3 ^iiO 0^1 Jil*0 d fl.»./3 H d » ■ ■/» it ^j^l d^v-jjJO 

c£'j OjjLiil Oy bsLjl J>| -2^0 OijjOjJl ^“OiJl (j JL-L-Sfl ^Lil 

.Moralthese dJ*>0>-S'l 2 _o>^30 dJjiil «La J,l .cioui 


^1 05-^L>' 


c£l (_|l L5 *otf ££.iLa tL'IJjOl aLf-l^a ^_bkx. OLo- O^J LOd'yoOl (j UU 

^ c 

oi y>r jo^o y^\ ^-^ 3 jSClIi o'yooi ^jLs ,(JOO-I ^a iOaj .<3 

‘LjjjUaJl jljll yy Oa-^^- <Wa*>0>cJOa I jLnO. N C 0 P <L0»j<JI dJO 
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L* Jy bSb~-w« 3 ei—bS O^j j jjULS! (JLst 3j .«-iibJl 

s’ 

r i<^! ji bi^-s 4oi jS>r -Lob --J OS 0 J»b b» (J^aJb OS -Lj^j 

^ j! jljf bi ^jv5^ib AlbciS ££.iLl! J5" (_£^'ji b>l aJp caJ jjliil 

aJL^UJ -L>rjj obiJl voli ^^Lil b^y (j-*-® .aJI-AaJS ®Ip1^__J^L2_c. 

3-^b-a 0 ijl Ji’jJUlo V [_£^bll ajjSs .(_J^b>-l (_£i bo2j! 4^X»_«Jl 

£_£^b-« 0^^-> b» bJlP . 4-0 jjUil 4jjidJl IwLv 4 ji 4 ■ ,/?->r .1 Si 4j J^i-i !_L-4 Jjb« 
j! ’f^-Cj 4 .« .. ,1? 11 4juji 4jba*'- Ij—4j 4ii!i 4jbs*' l-L-« ^JjL* b* -1>- ^J,| A-P ^-sh> J- 4 

^JjL4 4^_bS^ r ajr ifc bi 4-o^ jULSI 4j^) s-k-^-bS aS^-aJI t_f, —b^ ^p b^- o .*.. '?l i k—plx>- 

^4—Aoj jv-jSi ^J^-dto ^ibll a-bft j (jS b> \s i i ^ ^ U J . j^aubi i-L- 4 

OobT" 3 t(3>b>-^Ji a-b®> o~jbf" UoLS" (i^bpi (_^l a-Ux — 4 ^^bo» 03jJl 

.Aiblp- ij^bpi CJlS^ j! 4_>s_ ; 3>r_ s 45 (3*>b>-i 


.-t_gJo ^Jij ,«-4 b»bC (_ybo ljj*> O b I j-s b JJu j i t _5 Jt b 3 jJS jL aJ i f.b»Jl*j y^-C_j 

b^-i b j^LsiJkl O^bA-l 3 kw-ob; ^-bsULll jS ~lS”" Jj i _5*-b 5 jJS k 

job*- 4 j*Ssob-l ^ r «-o2Xi j! b* C(j jjblSl j^P Aa’r-jb*- J\jbt4 (J,! ■ibu^o'Vb 

C 1 c 

j bUil o_- | S^»r- s 43‘y A~-vjJb 4P"b>- bz-b jdl*J N 4-b*> jbj b-Ui ^-4J . Aj*>b>-! 

A^b-^l j^abp 3 jjo>-VS ^~p j-iS baJgj 3-^bJ.l b)l 3 Sj_aj jJi 


The law of every modern State shows at a “ i 199 ^ 1 1961 ^ tHart ojl* jjls (1) 
thousand points the influence of both the accepted social moralitv and wider moral 
b^-oli ‘UpLaj^rhJl o3bb4-N|l \^jjy\ y*i Ij ejyS~ AiliP AjXa-bi b^ajl b jj li ideals 
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3 * 4^vi>yjJ ULlsj Loloj t^UacJi i-La £jA 5 . 3 *- 0 jXj <_$l c^UaJl (j 

<+a~a$~\ a-La .<jy^>-\ c$f J,l 3 JI ^^Lil sLa JJl« i j>rj lSjJj^ aJ' 

J! (3*)^>-*ytj 0 jjLflJJ -bLj CL~i J 3 4jjj^si3^ LjlLI 35 J^k J /^Jl 

i-aX<JJ ULi? (_£ 3 ^ L»P LaL^ O^Nj i j «i iijSlcuJ Co^loL 3 ^UJI j\J 

<.\iy\j>~^\ 3^3*-^ LLs jjjLili 3 3-^W^ oOVj .^j’w 3 jJi 

^_a. ; ^jlj LccL lils .o 3 ^-a^ j^>Ijc<JJ LaJ? 3 ' 5 W^ ®^- A (J-*' »Lx**u 3 *^ ^LLail 
jj^ La ll 3 JLaj 01 ^jSor ^*^'j L yu yLiil 

^ ^ s# 

.L)jjLaJl jjjljtoJJ L«3? 3_J LiOLa^! jvljt-<dj ULis 


Die Richtigkeitsthese 4JiL*Ji Ljpy —LJtf 

jjjlaJl 3 r! JsLoji (J>i ^J-*0 AjjOJ .1 <b?«3-l jl j'yi / 3 - Lo JLaJ 

C-jjJ-l Lojl ISI .LilfT o> y iLa jf La i j ^LSl Ja\ .<i*>LO (j\j 
3r? -l’LJji aS^Lp silp 3 -*j Lli 3*^- ?L 'y3 0yLaJt 3rJ 3>-^->- -L?LJj} 

ULU^ OL"" ILaj .a^LLI AjryLSi < 3 tL>-'yS <_£l cL3_^vJl 03 LJI 

3 -^ 3 ^ A~-cJlj aSIjO 3 3“La^~>' oL” y?! jiS*''} 1 |j_a .3 3 -L-Li yL a^jt jJ 35 3- 
j3^3 3r! ^»-*>- L>3ji jj j-aj 3 * 4 - 0 JO.I 33-1 ^j»o ji jJ 3^331 0 jj\Ji Jl 
a-L 3 jLj . aJ|.uJI a-L 5 3 337 j.* l.i^j oi~>3 Li! jLxpIjj cLLLLI t 3 tL>- v yij 
.Li-L-i A>3-1 sJjO'-*' 3 aJI*Ajl!| Aj»xJ>- - - )o ■ i Aj:?—C o Ajl-LaSl 


<_$ jlao 03 ^^ cLl5^ lil 2j y^> t- 3 2 - 1 V aJ(L*JI a^L 33 

j! ls^ Joj 


;3® O yo. k t 2 A ^yp 
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:^_a * /j~* Aj^L*! 3 ^L« ax^~j 

CAy jjIaJI aJ jjjl !-L-4J caljL—Jj l-L^J t A y/s-ir /L H 4j j^~\ ^»1 j Jfa-I l-L^J tLjLvJ^I 
jfi Ijl j ^ aygaLA .^f-LoJ>r^l 1 -L^aj caLsI jJLrjJ! I_R*j 

3 LLL ( jL*Jl 1^-3 -*j ^jLil a-lA Jjj«Jj >t jSor L» I^aaL l_aj^-j ^L» 

a_Ja!^ajtjJI jjiLaJl aJL.^ j jAj a?tj ^^Lp L’jjLfiJl ( JLl 
jli" £- jJlJ ^Jl oci'i'-A' j' Ll*Jl »-Ia cJlT lili (1) . 

A-jtSIjJl aJULI 3 Ol 15jjli ^jJl» ^vslisJl oli clg-j .iJjS3a^ aJU- olLo 

jJliJl Jlj^vJl ^S- AjLt^Ij y^l 3 ^*-'; L&J . a! 13-I ^.—^L (_$jJl (xll AL’j^-ll 
laj?r ol® JiNI l5 L-j .«LwLJl 3*L ?: -MI ^jL?jL 9 3 3 ^*'^ c£*^lj 


ajIIs a ^A ja>r- 3 3 ^-JaX) cAjjl jil £cjLi ^OslsJl ^Jlj 0^3-1 

la-~ jj (jjJJlj (2 .JjJLaJI aJIJuJI alpl j* i^LOa»* ol 'i lO-Aj I ao*3-I 

aRA • ^ .aJ*^^! aJIRaJI alpl j* Lo^ v 3 3 Lj 

^ip Ajua jjl Lj jJLaJI l^J-jL* (_£ y£- ^llj L) ^jLaJI Ao.lai^/1 3 Oj^3 A_y>-H 
j jjIaJI JaLJj| cLi'jAp-l t-L« Ji*yi ^jIp j' Li^AaPl -b 3 « <_£ y£- 

.a^LLJi 3 v L ? ~ s i'j 


JsLjjI (J,! i jAj L*3-l aRA oL; a^Jj 3.I Aa»t>-I a! ^JaJX »j 01 ^j^-Cj 

t .L? A4 AaP A_i*>l>-'^l A_J jjIaJI A^Jfij'yi 3 A^_;i~3l 3^^! J j jJIaJI ^o3o- 

jl La .aJ jjUJl A^JijSlI 3 3^* -^3ji J>i ^0^’j 


30 ^y» c 1986 ^ tR. Dreier ylja (1) 
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^ \ jLS"" cLilil (3 (_£jLJl ^UaJ Jjb» jjjJli ^liaJJ Ij J^Ji£*~j 

y& L«Lc aaL^- jj^Ls-l ^1 ^Slj cOjIaJI aJLj !wLy »j aj ^, ■>,.-? ;*Jl I-La ^Jjo» L^-^L-a 

■ijAJ jl ySyJU i_a 25"" ljiL~j jl ljA jv-^aSsJT , JjUJi (_£.}lj£'yi JJ^v-jjl 

OjjLiii ^Ovj*- J?Ljjl (J,! iJO-J.1 Aa*ti-I iJL^ j ill-k*Jl alpl^ j« I_La Jj ■■}*" 

?^LJ! J^U^I. 


y>')l\ i_jLSyj 'y jl i_~£ ^jSsJj -t IjaJl 4 j*a>- (J,^ JOX~*J La AjJ-LAI 4^»tdj jl 
aJL" I-Laj Aj j-aAkJI I-La J^iaj (_£jJl ^jalill jl Ua y»^\j . Lg_Jp ^IaII (J$ 

^1p U-o^a aJIwXaJI alpljl . aJIOaJI alpl y> Ajk^>- (3 ^pOj OjIaJI 

'y i^rl^Jl IJaj .Anspruch auf Begruendbarkeit v_~~~odlj £^dl i_a> 3 j 

5? C t * 

c(_^LJI jj (_5*>j>-l <_£l (_^j, taUx~j Jjli jj^o jl (^1 p iaij y^azjjj 

(_|ljljj A^J^Jl (jjljp'yi ^1 bjjUvl ^jjli jl jaJI j^y jl ^gjaXaj Jj 

i»la ji jjdp «uj^Ji ij'y.jA-'yij j jjIaSi ^^5sji-i j^Ljj'yij .L>t->t-va 

LsAjI ^Jaaj (_£-1J|j CA^»_jL*Jl ‘Uij^'yi djlOjcll alpl y (_jdp (_£ aJaLi aJ'JdJI sIpI 

. V-L-V' \s* 141 

. S* 

tj'y^'yij j j Lili jry J?LJj'yi j U Ljal j^s- I L« -lil2 (_£-Lj jl 


j JjJ—d' JJUJl (J Ja" ;7 ^ tl936 y tStukart/Globke -jjjlS'j o>jlS'yO' jjli (1) 

«jjJlSjl jG-jl jlJA-lj t(_£ j^^S- ajtill 4 j>w» (_£ jjl y a -’T* 01 

3^A-i j ld ' y*~i '. 13 y J G 4jAJ j ■ ^ ^ai b 2^^^ 

JjIaJI 2j^a jjl 001 *—SijaJli cJjLjl jljjl ^> 
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Js>lJ ^jS' aJL L-o-bl-i jJjCj ^ <• bibbl aJiA 3 <L-wL«Jl 

* 

o r*vJj iaJb 2jiJj«Jl alpl j* ^\ jjijCj La j .3*Sb >1 'y3 OjjbisJl L ju 

3^> AjAL /^P ^j^Lj C JgLflJ (j'^Av-'yi Ojbji-b LljJ 1‘UlJb‘tIj 

jUaJL^j 'y l ^ r xli?-*yi.l jli Lii-iJ bLbj . jli>c_j>w3 LlS"J .a^LoJI 

.jsUj'yi La yi 


J^Jl c^jlviii jt-llaJl (jjljaJ £jb>- L$' ijr-liaJl W- tiUa-j £-jb>- <Jj 

j^nj LLxa>- UsLJj! jt-JL 01 AJLJLL ^Lj 2ji-l*Jl alplji Ai ju> 

jb ^pL;j l~~>- .^jlj aji Li-^ *yi ajljll ^pjj .a^LwvJi (3'y^'y^j o ^ulii 

(j jjiji a ojL^kjj .aJ1wL*ji ‘Lyojs- o j j-^i ^ y*~^ jL^i j\J JTj j^UJ! 

t * (L 

jjjiSi iJj&j . a-j^La' y i J^s\ a^-?tj IjjJl Aa>rj ,^lp 0jjUjJl Ob 

^ji_J -blS .Ujjli j>X*J 'y ‘Li'}b> ; -'yi A_»j>-l_J\ 0 r*^ jA b» Jff jb ./^Tj 

'y Liiibjj i g -•- -~ t ^^S" *y 5 j jjisi a^l* a-iA (J^ o i ^ jb 'i A^t>- ^j*y->- 

.^pjji .bbjj'yb jj cj*y^ i 'y^j jjjiiJt ^ju bsbjj'yb la j^'yi (jio 

jt-LL j» 1,1? Il a a,b: a ^jLa 3'^bp'yi ^^b-« <3 ^j-aj *Sbs lIA-L ^ipj 

j^p L^jLpA ^1 .(J-Xa>viJ ^jjjLil ^jbsIajjJ! jiyiJl jl a-lpbal! ^jjUsJl ^ IjgJ l 

a_j?-L!| A^jt^ aJpli L*jLlpi ^1 b s>i 2 j_aJ ^ a.:./»* babJjl) ^-bjJli 

j^baJl iabJj'yi 0| .(^^P jj -bbjj^ bjjli a_A jjibaJl 
J'^U'yi alplj^ip j^'yi aJLJL>- 3 iS “bAj'~uil alpl1-LsJT. 0jjbali 
Jj,^ibaJl ^jUaJl O^-bis (J,| ^jbv^sJt lbl' AaiaJA« ^jb>- 3 L5-®Jd L-**» -Vju 'y A^_jb«Jl 
bu^lc La 1( ^jjli (J,| ajjjLaibj iS^ji ca^LLI 3^b 
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isLjj'yb ^PjJl J t(_£ jjL)! Ji'Ljj'yij JsbJj^l ^1 jbb jl 

.bjajl Ajj Jj-> Aa..« jgJl oLi?Ljj'yi j jl /pSvCj ._‘a ■« -G? 'l 


e ^ 
c3>^->' S yi ^1 (jl C-~j>- ^Ipl jil-LA 

-IpI jii! J^LbJl ^UiJl _^S"i J^bp ^ JIjj ol N (j^ll-b* j u—ilS" 

a-lplajl Ojlb”" bl b (J j>- jlj5 -ilij-b (Jl>- t_£l ^Jl A^J^bp'jl 

Jb"" j L j>b^ ^1 ^Ls^-'yi JJL*jj Lo-^J .Lg-aJli4 ^jljajtJl jl ^Jijl jl a_j ^jULll 
(J,l (aJIJjJI j_jbJj (j^bp'jl JjJ^- ^jLyaJl >llaJl Ajjjg;^ j ^aJ ^Jl J_pI jbJl 

AJl I-1 aj .AaJajjl a-lA ^jt>- Clf^ lS^ ^lUaJl -Ipljjlil jbbo bsjbbl J*>- 

jl .J-sIp jiP yt, bj J^Lp jjSs b J^>- JjbbV' l5 1p- Jb^' '-b> (j «-b-jj N 

t_gjla:^ ^Jl aJ|~ 1*JI alpl jA l-L^» (J*}b>- jjSo jobil a~L*> ^1 Jj>-jJj ^liail 
yjZ 2 *tSj jb i Z 3 1 ■ 1 b T a ^ y£j i^^>-l jl 1-lA alpl jA y . twpuw»^jJ I alpl jA g .n~\y ^lp 

jjl L/2 jI ijijj (2jdsl>- <3*!>b : -l bib .iJjb M ^SvJ <_3*bb> : -S/1 /_p» Ij-li ^■i' 

LAjLipI (_5^j (j^-^ <b 1 ^ipb Jj j b*'b j' <-J*^b : -'^l jl) oLUa^a 

1 S 

ji cjl?rii o ^ iwUb» ^ \ c3*y^'->-1 

^^Jl ! (J jij lwLX a^o J& 0 J 0>jl5^ y*^ jbL^'il «bJi ^jJl 

jj “UpIj^Jl o , 'yi*-4j^/l jj ~£>- jb*u'yi jl AijiwiJl A^bjtil a^jajl (_^l ibju^'jl) 
Ab^j<Jl AXjtJ Sjibi-lj ^Jl^Sl (_J Apb^ j5 0 S-J 1 is^J A-vbj ^3b-pl 

lil ,^?rjlijl a!>w> a .I?) b (_T^ A^jSj (j jjjlj ,A^pboJ>-^'lj 


IaJjv U 233 ^ys tl991a y cAlexy Ojli (1) 
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(l),t 


4j>r 






* al i 


\ * a \ 1 .2 .xL 


Jaii La -b^-Lij .^ajaLl £j, j—Ll oLi \zX» -la—*ol ^ (J-Lj V ^jjcdl ILa jl 

1-LgJ . jLo^l jlSsi! .2-L3 (2J*>LJI) (j jjtil O L) ^pJj 3^-^ ^jj>iS 1 ILa Lr 4 J « 

fUo^l IJla jf Jj 'y t"2laJjJl 23JUJI S> 3 " ^ JLU^I Jlp js\& ^ 

* 

. 3«^.Jl LjLJ-Aj UT LL-p 

(_jjJlj jjjLaJl (^j pi-jo/aJi JsLjj'^l j! ^PjdJl JaLij*^ ^1 

liLUaJ) Jj^a^l ^v» Ll]iJ 3jjLaJi U^JiJ 13 ^L>r J^-Lj *i 

iL»--L-Jl (j‘>L : -'yi £-« jjj'L«il y<Si>- JslJjl (J,l 3-^Ji N tii3L1L) ^Jij LgjarJ 3« 

3 ^— Ll ( jooc. L>-vL~Jl ci*)L>-'yi a^ 5 \J £-« LjJLaJJ JaLJj^ Jl 

^«JUj L ol 3^ LjJlail) jl .J.lia^ 5 \i C—-L a^SsjiJl a-kAj .aXL*JsI 

^tj 5 !t>JJ «Ll*]! -ApI^L il 43jjLLil d-^LJ -1 j^-l^jLil Ljj OjjLLJ 

^ t ^ c ( !# 

Laij LjSvj 3 *)Lp*yi Jl^T 3 j^Svj jl 3^3. L 4JI L~3 ‘Llaji ‘LsLL^V 1 

t 1L13 4 -jjLjpjlJl a vJIjL j* J L ^ . LS\L -Apl^-jl a-L^ 

oIjIp ^>u:. L^jLult jl^iSll ^La L.J-J 1 J*y>-Sn aJxiJ jli jJJi JLp 

9 

JjtJl £-« (jjjlLli JsLjj} J| ^JlJjtJl alpl j» 1 - 3 « .ijJL J U LJ ' .aJ j^ba 

. 4 j -L-j^J .1 3 **yi>- s ^ I 


10 ^ 1 1936 y tStukart/Globke a3jjK” j jlL(1) 
-. li^A JL-jcl—' i ilU^j JjlLlj :672 t644 tl787j 1781 y tKant c-Jl3 jjli (2) 

«b a) j fij-pl3 ol^3l A~yJ^Sj toaAP _3 3^*^^ d->r3 CAJLP 
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dJuJi o\Ji 

♦ ♦ 

0jilSJl jU 

Die Geltung des Rechts 
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jjSn 

GeltungsbegrifFe 


j' ^pb»i>r'V' <uiSs^xJl <UP J*5*]\ C J,jjbflJl >4jt)bi)' j^sLoJl jl 

ibb J—JU ( ^pb*J^>r'V' ^ bb ^-«^bL* 4j*}b IjLaJ 2j'0*J'j 4_JlpbiJ' 

, bb^***bJ ^y^&\,\^ b)b^*-*bJ ^ y^£^\^ 


JjSm d^ai 

Jjjldjl bbj~»J ^j^ill 

Der soziologische GeltungsbegrifF 


yA b ^ajbflJ' bb j*A y& ^pbaJf^r'V' O^obfiJ' bb J*A ^ ^ t3 A ab^ yA 

^Op ^lp b»OjLP yy b«-Op bpbaJf^b (3 b* dOpULj ,‘UpbaJf^r'V' 

abU-5 j (Jjb!' . Li j*£L>- 'V oljwolJ jwollil I-L& .bg-pbb 

^a-'bab JiSs^io Jjjadj 'Jjfcj . bis'VbajCUb (j ‘b'tbbj j^P Absbtllj ^bJ*V' j t _Jfcbb« b' 

^bJb (JjJLU jlS" 'b bj_j Jjb-jJl /^s-C . b« aJLPli £^bJl ^j-^- 4 -^ ^-p 

S-iOjSi. AjIjJ j' Oi*-* jijJ -b 'V by*Ui> bi Uiij i_3 j^zxi\ b« sbplj 

4j'j.5 3 ' <USv-J 3 4j>b a-f~*b C aJI £i'.ij ^JjolJb Xiy^> yy JsjZbo blS”* '.iLj .JjtaJJ 

b' j-*> 3 ^' ‘, - : -blj .b* 4-kplS ^bJb JjjaJ' y» d y± b' ^i'-5 3'j 

l^pbJj ^*OP ^Js- a_ibu o' bbT (AiibP oU-jOj £_b> o' ^jSoT b» sOpli 
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bb^Jl ji U aOpULi ^pboJor^i jyllSl (1)1 (i-Ui ^jP .Ajjbbta oU-jJj 

4~-«Jj ,*-fj AgJl aJpULSl oli J,ll!b j ,OOb>rjjJl Ajjbil* 4_lL~»« ^A Ih ^pLaJ^r*^l 

LgpbJj ^»Jp OOb/b>- Ailb l jyt^Jj ^lp i_.jlnjj (b£*^b>- ^y> Ailb Lc 

<Lj«O pljij! oli JjUlibJ . ^pboJ^r 1 Jjjllil 4->rj.5 ^lp jO*J 


<»Op 0-’*^l>- Ailb 0 % ^jlp 1 _-*bt;J tb&*^/b>- v“ 1? St AJtlb <L—_^ > "- Jj 


^jOA iO^!J . ^pL»J^>r*yi lAjjjlj (3 ^-Isr AjLj^O? A*-ji ^lp 3-lpl* jO(J LgpLjl 
. ^ j-0> Jj ^f-baJ^'}/! lAjjjlj OjO^- ( j^OT b/ Opljjj! iiJJj £_£; ^VjJ-Oi-1 

(_~jI*j M <uS\Jj tLS'yi?- ^ Ailb Oyl^J ‘L~^~ ‘b—^J £-dJ “bfj^li aOpli U-L>-l jii 


Aiilj ^jjj^s- (_j ^0" ®bplij cLgpbJl ^jp oo'iJU»- Ajdb _l?-\j ^1p 
(_^oJl Jtj-wJlj . LgpbJ! ^op o^b*- Aiilj oj ^Lf ls^ l —L^'^lo- 
c^^'l^-^r-^l ^ip^ Oo- j^j\j 3h ®Opli (f i La 

Jlj-Jl (_5^ 4 jL r-3'^ 4jjLL« ^1 p ■ ^3 Ol Iu£j: V La j 

3 A_Jlj 4-gJ>r ^Lj*yi ^AP <Lisb*y*J tbg-?r ^bj*^l «ba®! ^jOJLj <JZ~^ 1 '' A -- 


,^pL»j>-'yi obj—Jt (*ijlLi 


Obj~—Jl j» J g i* IS^Lli l .g L- OPr jj, yliJl f- Losr^/I jt-L Jfli 2 -! 3 j 

o ^ 'J 

^aSsj Laj . I ^y9 jju ^ Jjjllll (20J>s-J aJL*J| OI j j yfl"it (1)1 . ^f-L»J^r i 

.ObvjOJl AjjLa^ aJL—O b j^-Ji b^ jA Ij 00>b OjOP 


~b (1987 ^ cRoehl (LaJju Uj 91 ^ c 1981 ^ (Rottleuthner j^jjISjj jjli (1) 

La.i*j L*j 243 

Ujjij U j 54 ^ (1987 ^ (Rottleuthner jZijk.<jj jjli (2) 
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Jl j*j ^pLjJC^tV' jb j ~>Jl J! jjfc 

ojjLdJl ApI jjLU f^bJ^I ^Jp ^jAp <L3b*ll j' j-* jJbJ'j .^UN' ^-Vp ^Lp 

A^Jaj'y! (j U» ^j>- j 3jjjJt sljS”"l jy*i (_£^bi' a' 

( \ojj jail' ojjLSjt 

3bJ i *,, ^ ^ M 

j jjUJl jbj~J _ bi' ^J^ii' 

Der ethische GeltungsbegrifF 


4jj-*aj j jJIa]( 3 -J 2 J j-A OjJbi!! jb(J,bl' ^j| 

jSjjj j . bJjjb>4 bftjjjjJ /»Jj b°wLiP ‘bJli* 4_aj^iaj (_£4-j jjUL!' «JpbiJli . «uijbpl 
jjjli sJpli jbj^jbaJij jjj\JL5i ob Jzv ^jlp (_^bdJ ^ al' 

c4_bS\-«xJl l ^ f.P^jlp V_J ^jPb»-isr I b&jy b \ j Jjli jl 

^b-A^w'yb Ajbji j?^^* i *b*' ^ c*cdl jp^ b& ^**.*s2a ,^ 1 p ^^^ 

.33 y Jij^ 


cJbJt C^J.1 

jjjUJl jb^-J ^jiUJl ^J^ill 

Der juristische GeltungsbegrifF 


c jb 3r jry^jL* j'^c*j J,lil' ^pboJ^-^l ^j^ii' 


j' 


IaJijoL*j 40 io^Lf-\ liiSi ij (1) 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


137 




oO> jjl» JS”” <Sy^~- 0! o^ J^ 3 - ^ Ol—o- 

jl Ji-;^ . OjsJja£ 3^JLaJl 00_^JS j»j-^.i:l <u ^30 ^«Vl 01 ^1 p • <_£j^OI' 00^.Ol 


jl (3.^OiSl ^UiJl jj-^r ^ Oo»u*i .a-j jjLiSl Jj^?00 Liij 0 ^jULS! 00 ^ o j&y>? 

00 L ^jpOaJi?r 'y I LAjyU »JjCj il^vj (_£■ j ^jpO»Ji?r'yi 00 ^_ 0 l 4.0 05 aApljj jj^~ v 

00jO >3 .0jjli 3_/~*0 'y 01 j_O^-0 ^jjOaJI oJp-OOI jl 3 jjLSJI ^UiOl t-ia 


j-g. jO i 00 .^jpLoJ^r'yi OO^JI oO»jJLo 03 4jJjOai0 (J,^jLaJi 

jjJO ^j-g-0« iwLvo; 0_»S\J ( ^pO«jG*-'yi 00^~~H oOo^JLo (j,jjLaJi OO^Jl 

^oo^y/i (J,ooi oo^-O o0 >yLA O-Oy Aio^'yo l y»-^ oij coo ^*osj 

. 3 ^jLili OO^f-JJ ^jOaJl ^i 0 jS -0 


30. . ,0~j i^*^ 5 J f_ 4 -S J 0>0~ (3^jOaJl 00^JJ 3J^IS"" (*00 ^Oljjtj 
00 j~*S\ CJO03P 4 ^o_sOjj ^ g i ■«.‘T' C ^jpO«jA>r *y 1 00 ^-vji O* 0 «^j 1 ^ 

^■.oSi 3*101 3 jjo ooj-g- 0 » 4 OO 0 I *y tO - 4 t ^i*y->-'y'j LS po». 2 ?r'yi 

{S 

O 4 J g a j sjoio 4 -Oa 3 ( J^'>-Oj J l 3 JjOsJ' 00 ^v»JO A-v^Oi-l i"3 s ./?\\ ^ip JiAS .A^U»o 

j»ij_& jju ot , L? po>j>-'yi oOj~-Jij ( _ s ioo>-'yi oo j~oi 3 P Ojjo^- 

3P jwL> a2j OoJjp 3 O» oApO 00 J OO OoJjp i j * p . 4 1 'i ^a 3 jpOLil 00 
0jjOaji ^o ^ 3 jOo 'y toOJOj 4 iw^i o'yiyo 3 j toOJ-o ajlai 

. 0 jj'liiJ OLi? Oj-W? oApO OS JUj. OoJjp j 0 /axp -0 jl t 4 -J^ 


.a^?tjL>- aJjkJu^oj a 3>-0 AiSCj»^o ; 3 ~y^Lii~o jo 3 ^OsJ^ 00^.Ol ■»j-^-a - 4 0^ 

J# J* ^ 

tOJ ^0 00 Ol^v 4 3 ^jOill 00 Oi 3 * a3>-I»0! 3 ^ 
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AJLA'i b* Jbaj *b(jj . A£- jJLA Ajib>- (j j\jji 4jlS”~ J~Lo (_^bJbj 

S jJJbJ b^jli oj/b*-t (J? ^ <LJjjIS OwLc^li ji-Lvsl jl ji bjjli a.---st-aL l 

U>!j .Grundnorm 2jjjbaji aJGpliJl 2iSLiw« J,1 b .a yH SiSLii.! a Jiaj 

y>uyj jjJ^GJl Obj-^Jt ^ J$ a -* Cty. “GsJlJl -bwlj- y^SS 4^-jbb-l Al$dib.l 

* £ 

.jibiuil wUp LajL-j ULjbJ ^ wli (J,d!l jbJi ^ j-i a.* *-* aLaJI ijl ^Aj/1 jbj-~Jl 

jt_l) ^pbaJl?r*^l jb^J^b 4 j*- 4 aLaJI bjj . jJl b)Jjbajl I Si-L» (J^*- 

iJ-’ljLlp'y Jjbl^~J b»5^ .<L?rjbi-4 2JlS\JaU ^ j/j! bulpj . jj/1 bs^ - 

jb^Jl j»j-f-b 4 j-;.y2.S' ( j^-*-bbj ^jjbajl jb j^Jl\ j* j-fcA* jnj AJ*>bj! ^j-j>j,* Aa^^-G* 

. ajU a y ,J,li!t 
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Obj_Jl £_jUJl 

Geltungskollisionen 


Aobdl o^bb-l lUjj:j L^iiAJlSv*b as jJa'Ll o^l^M 

jjjLaJl jbjv_JsljLa 3 jLW .il^Jb 1 (£~~l ^ 

aJlc-j . AaJlX>c 1S jjilii! b)b j** jt-J^bL» i ju olp-jUll y* 43O^/bi-l 0 jSvJj 
.3^jLaJi jb^e-bad^'^l jb^jbJ ^j-jj- 4 s-Jj ts's (Jjbi^- 


Jj*il 

Rechtliche und soziale Geltung 

(jjaJJ 'V <3jilSJl ^lp Jj-JaAj b» b)l LajL- U^ybjl JaJ 

. A-j Jjbii( A ^ Ja) N/' *Vjl jJJJJj .OijAiil Ao Jjbsil J_p| yi\ ^lp- Oj j^jaJb 

Jj^' oJJa i l 

43jjUSl 

N ormensy steme 


^Jt a-j jjLSJl jpIjaJI ojSsj jl j-& 3^bi ^ijgj jb }&y* jl 

A3r^J Lpb«*i>rj 3 _/»•“■>' b&l 3^ C(Jb?“*yi 4j>rJ 3^ bp’baJI^rl 0 l-b* 
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C-~y>~ r Vs ah Aj-Ulil jW^'V' -b>- IJ jl ^ Uaj ( 1 ) .J^I 

^Lp 4 jLaJ| 4-oJ^j^i ^ Uli! Jlp!^«JL lj ^>UL)l 0^>^w*Jl 
^Ap 15 ^yj l)I <w-^£ ^Jl ^wl^: c(OjwLll (3jl 

j^Jl si^jLd! iJjJLil! -LpIjJLJ li .Lj jj\i U b j~* 3 j*~5 (J,lxilj j 43 jjLSJl > Uaj.il 3i 

* s* 

liUJJLaJ j^ilj cjjJLwujJl 3 U p 3?j^aUl oU j **Jl jol*l Laij Li^Jli 3 ^3 

4 Si»jl jJLijj <ulp ^*J-4J 3*^51 3jjUiJl ^UaJl (^llJljj jj^J .Jl jl 

^-oJ.'J>: 3 -il 4-o jjULil *A-pl 3 JI 0L 4 -LLP IJ-& 3 ^-£.J • 3 ^^“^ AjU 

2_*_JG4 Jjj i JUa^-'j/Li b&l 3 I . jLat~N') 4j>rj ^Lp Lp-UaJiSrl 4 33 » <3 ^Ulil ^ijiiiJ 

.Ig-PlJ I ^3p ^Lp *“_~^^-*i * jl 

jb>UiJ f^jLj IJI j^S”" ( JSUjjj ^133 ^J5\5^ 3 ^jli ^Uij jL j ~*i SiSUji^ 31 

jl 4jjjJl aJI>- 3 3 ^wL^ o! 3^3 A-iU^“l 4-bft Lo-£-y2-*J OLtil^- jLj Jjli 

I-L& j*g J 11 IJI k£ j~~± 3-^i L* Ai .«Jl . J1 ...a a i*y I jl A3j>'yi i j jJ~i 

^jip jj-i?- < 3 Alt i_Jl*Jl ^jj 31 IJ 3 _^Uiil ^UaJl jl 3 II 3 * .iSlJ jl i jjJgJl 

^Uai 3r jj I-LpL^j j’yi 3^ Aji IwLa (Sj~~i y* 3A-VI ^^IsJl 

^Ui3l 5i ^^31 3^4 jj^Jj .JU-'yi A^rj ^Lp LpL«JL?rl 13 J -4 _i>-lj ^jjli 

^j~«l~wvJl ^viil aJL>-^4 3 l $1 j^Ui-Jl ^jLJ aA^>-^4 3 (Sy-~i 3^)1 3jjbflJl 

r Ui^r 3^3jjbSJl 3y a ^-J^ 3^ 3! > Aji JjVI ioLJlS^I ojb iibjs .L>-g;«> 

31,3^L5J1 ^ijijji 31 j^i ouJt A^jisO'yij , ( ^gpL»x?r'yi Vb^i b'kjUuj'y 433^ 

219 3 = 3960 3 t Kelsen 3 -ir (1) 
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-4>j 'y 4 j! ^s- ^1p (3 (_£-Ul ^ijaJI j-2> (_£(_J-Ul 

ji ^a ij^-^ij AjJijJi ‘jjiSO'yi .^UiJi ij_& j i ^y> j*yt 1 j*~ > - 

JJij jl ^Lp cjL«?-'yi Orj ^^Lp t _jpL«-X?r'y 1 juUb i^ 2 ^- -W ^ ^iJJijl jjLaJl 
4 prjj t ^pLfcI?r'yi jylxJU (_£- 4 il >UiJl Jjij kjW 

'y ^y> ^JL L»j o*>\jJ! oLJlSWyi «Jla (3 j_^>s_Jl jl ^]_p .jL«^'yi 

ji^IjaJ' jW" “k7^ (_j J!l oLJl^*'yi li> j ./*■>- 

^ojLfiJl ^LiifJl jlj c 3 ^UJl ^j ^ a a Ij a yJ* Jj^ j jA .aLu^'yi j> 2 4JLi 

^ji S- <ul*Jl A^JUJI p^jLjl 4 JU>- (3 (j^W UJjli J~~j (_£l 3JJjli Liljaj 0^»SCj 

<U^_W jL*Jf. <J| jjto jl jj*i.l |j_& *■ \^*_«Jl^l (3 (_5 j^’-'y I 0 j-^'yi a ^ U i \ I 

(3 oi-^jaj 'y Ij-A 3^k^-Jl jL*^ jl .(Dominanzkriterium a^k^Jl jW) 

. 4^o. ■ ,3 f j «Gl C^P*- c'yu-i jt-Jl-fiJl ^pL*Ji?r'yi j^jjJl WjO 4_iLJL>- 

jj 3 ^ j>p <Gj aj-^Nl ,^Lp ji4 *y (_^jJl 3 jjLiil j»l]iJli 

s* 

.(Jw~'yi <AprjJ LpL«J>rl 

3 ls)l oikil 
Sijidl 3JjiliJl J&\ jaJI 
Einzelne Normen 

jo jJlj ^^aal3 3 l)^ saa'yi 3^_J ^PJ-^«Lj^ajUiJl aApjLll jl 

184 ^ tl987 ^ iHoerster _p^j^ (1) 
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i} C -i 4p-J ^ip lij LiL J.^ JJuJ 'y t'yi^'t ^f-LaJi>r S J\ 

-b^^io 'y jli jjjjUJl j»l]a:ll iw^*>l>- j .Ijib *yj lAlpl^y j»j_p ^ip <_JL*j 

.'yb^d ^jp-L«j^>r'yi j^ csiyLdi ^ybbi sJp-Lait ob^d 

SiyS_Jkl 4-jyUiJ! sApUU <U*-uib JbL llM .(3yjJl l-b& (_$ 4Jyc« olSCc, 

ij-A .‘yi^i ^pb«p>r'yt yjbJi bi^^ ^Uaj ^«juj bi*y j ~~j 

^o^Uj jl ^y> jJ)j (_£ jJl J, jjUL)! ^IjaJl j 'y c LaJt ^iJaJl 5jU>- (j <*J by*- 4 V J jjbi 

.b3ybiiM ,> bbjJ i aJI 


b^ybsJl b)b j—J l bfil 4 i>bp siybi.1 <LJybjJl sJpLtii *u—aib J^i-jj ^bJbj 
^jP-Loi^-'yi bb J ~*Jlj obj^-ji bii ^jbuil 0^ O-^-: .^Jp-Ltt—Sr'yt b)b 

ILjybjji sJpliiJ ^jjliJ! b)b j^. J\ J?01 , jjp-*yi l*bi ^jbb ^1 p b)l b^^J*. 

bi jSd C Jbs>*^t Aj>rj .^ip LpL>Jp-l S yy 4 bi jSsJ £il (j yA Si ybll 

jpj ldI a^j lis^d br* b3^ *Aj>- ,,-Ip ^ I ^p' y i yj idi b^ 4 (3-^ ^ bj>- ^Lp cb j)b «j 
Phaenomen der lJ yb! jj^3 ^p sbJ'yt sy&bb bfclW i?j-iJl IJLaj , LS pUj>-'yi 
2Jyli sJpUi bijjbiil jbyJl jlbii J_p f.bJ'yi iJu OyNjj .Derogation 
»t-k*jl Sjb>- yp ^jajjl ( y2J«JJ •bi-i'y^ bb-l b^ ^jpbiJL>r'^ , l bftjob ysbbbl 

s^Ia)i o*ybbi ii^'yb 43-U iwi?xi> 'y oii ^pbojip'yi jybJi 

0' bA .0 ybflii 4 ^Js 2 j 'y i 'yu-i j^bbaJt ( ^pb*pp'yi jybJi 35 <jubi b» 5 ^ 

b» <Lj yli sJpli oAii lil b»-j br 4 <i ~ r 'j- > b^_j b)_^i o'yb»- 

.-y 1 —j^Ji jjjyb b^ t^'yi bjjjbsJi b^b 
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jbj~*Jlj jbj**Jl 

Rechtliche und moralische Geltung 


j_a L» ^*jsjJl 3J-I^bl ^all -LflJ ( jP jl~j-Xjb| ^Jaj*j* (J? UjbJ JjJ 

1 e c 

js~ a^-vj a_Jpj .^i'^bp'^l jb ja—JIj ^jjLiil jb^jl ^jLiSl jbio 

S* 

^jbx)l ( J^>- Aibj'Vb dJL b^ Al-Asbbl aJjULa ^1p b JU btA 

.^B*}b> ; .'^| jbjjULil jb j ^~Jl 


Jjty c-ilail 
aJ jjliJl 

N ormensy steme 

alpl j* jl j-/ 3 N ^Jl AjjjJbjJl ‘CaJaj'yi j! 

ajJ=j .bjJli (_£j-^*o jl ^ i_j,bdbj c^J^b> Aojgil AAbbbl (Jj ^a aJIJuJI 

^Uilib j_fbb Aa*jULH -bujjLaJl a^ UiN[l jl jbipl ^1 p AjLujIs A-j^p rjbj A^/sjbi-l 

. O^jd? ^Lp *yi Aj N jSCij 4jl.b*Jl alpl ^a 


*y AJ^Jj aJIJj«J| alpl ^A I.L-4 jA*^ ba-Lp J g b? A_«bi>! A~L»jJ| Ji^bill j| 

Uaj ,^i Lb ^l]ij jJli j^p ^Ijaj aJI ^^Ip pjbLSl ^IjiJl ^ju^aj ^ssJL <L~z£ C(jJL4 


IaJjc Laj 47 otApl Ojli (^) 
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4-b*jlij .bgA «y 3^baJl .ApI jp ^1p ^.l)gi' 2^*0- 3-.)<?7 aJI_ t-^J a7 

jpjj (33biJl jbj—J( jju ^jbJl (J^ bibi3* (jLoJtl^l jb 3^1 4_Jju 

lil bjjjbaJl 4jba ji JJLaj 3b2JI *tJisjJl jl <JjJLi jl 3^ ^pLjJC^r'yi jb^—Jl 
|j-A jb ^Jjil 4_*jsjij ^IaA/^I Awa^i ^3** 39 o'Ir 0 *-bb! .(Jjlp yS' (Jba^^b jlS”” 
.4.2 jAA .il bjjjbtfJl .ApIjjiJl ^JlP j^&ZJu ^JJaJl 4?x4>- 3*?^ J Jb3 jl ^ \ J 3P 
J-*j ^ jl 3J^blH Lgjtjbb 4.2ybil bJjJbijJl .ApijjiJl 39 jcS~ OAaJ li| 3^J 

43 JjblH ^UiJt .2 37- jJ b 3 Jj>r 30U bj ^Lajl JpIjjiJl 3^9 >-bi-l ^ijb! 

# J* 

3.-;]^“) 4^t_2j (_r^ ^-JaJb I JAj .a.2 jpr j bJjjli b«Uij Aj^ajj ^jjbiit ^UaJ( b-isA; 

.ApI3LII ^jJlp b^JL^Jaj ^ljLj 3*9 Aa^sAo ^Jj 33bi2jl > 1b -11 ^1 p ^-ijaJl Aj^>- 

3 j 2 j=sL^> jjP 2S*>bp a jLp jA bjjjlijl 2^JijN, l | ^lp jja^ b*J .a.2ybil bJ jJIaSI 


b^r 3^ 3jjliJlj .^ 3 *>b>-'yI jb^~Jl 3yj 4 bpT 3-» \j jb j~J)\ 

-LoA*j ^j> 3 "” 3jjbi ^Uaj 3jjbiil jb j ~.Jl j! 3 ^* 4 p jr^'^J .33~l 

3 jlbisJi ^UajJli .^jbp^l jb(_jbp 429 ^pLoJiar^l jb^~~Jl ^jbp J &I jSjjo 

^ t * * 

^IpJ .bjjali b»biaj 4jj/?3 iA^lp Ojj^SJ bpbi^^rl 133 * ^ 3^^ 

^Ip aJ3**”j l 5^” “b^b^ j^ 3^abaJl ^UijJ 3.9 3 li j-bJ^ 39 

^UiJl ijjii ^P-il^j .^Jsjbpjlt 4 _j>-ljJi 39 (Jba^j/I LS^” 'b/ 4 Jl 3^» 

L^*jli? Jp- 1 3SJI 3^« jiifT” 4 _j OaJLis lil 43 3 biJl jb^9 ^bJbj 3^biJl 

-IpIja!I 3^ 3- J *b/t -^bl 33^ b j-~3b .aJI-I*!! APjUaJl biljb3 4 _—~~u 3jjbiJl 


Lfc-by L*J 109 e3p^ Ojta (b) 
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.bbJLi a>jj 4bjjLaJl 

A-P^bJl . b*P <S5^J iifzi ' J ■'-*■* 3^ 13 J 4 -a bblj ^ 

A^P^-JuJl ijb 0*^1 l>c^?lj j-Ljj * \aJ1_1*J|j 4_J_pLi!S jl ( ^jpb«Jj>r'yi jylx)lj Aj^JbJi 
^ r >- s yi ^ip bi>jj>-! 01 i—'y aJ(a*jij A^ipiiji ji ^pL«j^>r s y! jybJij AdsCbji 

Aajilka SS*)bp (_j ^jjju ijl jJj bo~£bi*J ^lp ^ 

. A^r J-Lu 

^liJl v-^' 

3^jid' AJjilaJi *U4ji3l 
Einzelne Normen 

li! 3 jjliJl b&b(Jjllibj 3 jj\ja]\ L^ajILj JJLaj 35jJuS.\ a^j jJLaJi aJpUsJl o| 

(J jjLi ^Jl AiSdi (3 jd*ll idjSsj *y aJ(A*]) (Jj\^r cblS"" 

jybJl ^ 3 . 5 I -b- j$]sJ jl bt J,jjliJl LgJulU XaJH s 5yiA\ aJ jjliJl oJlpliJl jb 
jjlo ^jvJb*-! bdS^ ( 3 j ’ \ ( ^jpb»-X?r V yi jybJl Abl^lb y* 3 ^ -b- jl ^pbj^r'yi 

C f. * C 

^jlp 3 _^ 2 -A tjt <~b; 3-ijjbll AbjjbaJl aJ-pbisJl 3 (J^4jjj 3 ’y^Lj .Av^b>- rfjlb: J^'yi 

3 3 ^b t (_ 5 ^'^*-br'yt jybJi 4bl$3 3 ^' -b- jl ^pboJjsr*yI jybJl t j»« 3 ^ -b- 

A-jIS^| ^lp .]g £3 J^ c l -O li-3 >a joLx]l 4 JTwLP ^ApLflJl oCM J ^ J^> 2 j 
JuLsj a JlpLaM ijlj JjjLi y^Ji o! .lA^r A_^_slJ 

L*-i*j U j 37 ^5 jjli (1) 

LaAaj 142 a*>Ab jj\i (^) 
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jb jb (J jjjJb 'y ^jSv^Io 4-llls j ^S\J LaJiP 3 . jjbisJl bib J** 

4j jljy}\ 4jJjsJI 3 /» (J,il -L>- jl jP 4i yjli 4 -IpIaII J, jJlijl 

'l 

iJpUJli . 2 ^>lp j,b^ ^ 1 p 3 jjaiJ 4 -Uj .Rechtfertigungsfaehigkeit 
L«Jis iiUi c-JlS"" lil b S» ^i»J LilS"" I^jj b&^jjy *y 4jjlbisJl 

'y iilJiSl OjjbaJl 4-JpliJli .Ijgy^j LJlb aIUs Jaii c-JlS"" lil Jj tb>-jL/3 

SJpboJl bi: j- 4 _Jpj .jp^l JjA-I (J Ljajl 3 >JT 'y j-b-Uj lili b&^jj 

^ * s 

j3-l 4 ».■/-?! bLb jji!.ij j i< 3 jjbiJl libboJJb SJkUili A_ol_aJ\ 

( j^2jLlSl |JLa sjlj'yj .‘LJjlp'yi Ajjljy]\ 4j-lflJl I“L>- J^2J jl 4jjJill (jiS/l 

Jpljiil J,l ^ywv*J 'y 4 r j*>b>-*yi SjjjjJi 3,» 3 . 5^1 -bbi cj-$ j b a b' Jji 

•jjjl^-'yi bljil o-~»JJ .4.5jjjll -IpljjlU J^UJI jb^vjl (_i,l ^Jj lili JJr 4.5 jJcX\ 

4i4 wLpLaJ 33 j bLll jb^3J 3 ^-C 33 , bL)l ^* Uab l 3 4^3>r 3 II 

'y C-JlS" j|j c^Jjlp-'yi 4j^jj3l 4j-Lill 3 -* 3 ^ “b>- objl ( 3 jaLaII ^»UiJl l-bft 
4j^\Jji.1 4« ..3 l jLi 4_Jpj .ilUi Li'y 4_Js'^L> L 'yi 4 JjJj3| 4jJJL!I ljjs> Lili <x£[ j &£■ 

Ajjljc\\ 4jJjlll yyi bajjp 4 -ULjla 4jjl 1 -JJgJj 3 ^^! jJj ^lp 

, 43 ^ ^jU^Jl ^ lbil R....U jLjiil Lj*s 33 j yi 

jlj^-Jl ^jpbiJi^r'yI jlj^Jl jji jl -iS""Jj jl 3 ^-k As^psS'j 

4JpLaJ| jb <LlL>- 3 jilS^La j 3 > JaLaJI jb ^-Jl J-^ALA jLisI 3 t _ s ^jb> 1 'yi 

198 ^js c 1981 a 'j cDreier yjj 4 (1) 
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Lg-J Jj-b 4jl>- yt Lii-ii yils*S~~j t jvjlJ-| '^S' (jj .aiyilll 4j «jLaJl 

^ jjJ* 4 (_i J- 1 ^ jli^i (3 4-p ^jjl (jlj £jsl ^Ji ^jS* 

^-L-dl tJS"jj L» aijjjjd.1 4 -jjjLaJI s-LP-LaJl ii)L> y~^> JjLJI jLoill j_4> L^pL«jL>rl 

.^jJi (3jjiiJi 
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CJUil J-AiiJl 

Grundnorm 


yy bil (£ «P jLjlP^I -l>-b ^ (_£ jJl (3 ^biil jb j* J g c* j| 

<* 

. li ^»ilj ^ jJLajl jb^J! j*j g a*» liL, U^5" j U5" jji bllJjJl j ^pL>j>r^i 

wbJ-^- 3 3^ <Ua>rjbM ^J5"biJ.I bibja^'b 7~ J&-1 ^j g tf ll lb_& jb (J/uJ -b>j 

JTUuil j! (1) .:U^b JTLu* Jb^JU (J^^&jbaJl jb j~~S 1 ‘Uijip 

^<g.Jl) 3 jjbaJl jb^Jl 1 _AJ yu 3 bp 0 y\$ (3 jtjjAJl j5~J bJ>-ljJl 
(£ b« aJ^-U Jb J jib ^JjjbflJl Jb^li .(bja^Jl (J-V 3 ' 4_>rb>rwbl >»! barbrjJl 


jiJJb <b-LsM O^bbl 3 j cjJJ-b ^ya^J .1 bub! ^ jJl^J bJlLP b'jjli 
Jl .J j^sjb! \JLm aJ-P-ULil b«.LP j' ^ai> b j cbJ "^1 J jJbi)l ^JjbcJ 

tjJJJb ai-lsb| Sjbab-t bj jjbil( e-bpLHJl jl~Ua?! » j g a.» j ' 2 . b bl^hl ^ j g a ^ 

Jj-aJl .lu L>3” j^^Jbill Jb^~Jl j^jL» baJjjLil! >j^jLoj 

J Jjli 2y>ryj i -bptjj3 b j-‘li ai-LS^- l>- 1 ** • ^ AJLA .2 y>r jJ 

* 

J15" li .(Jj^ii.! bjb^ bJjjli aApli Jj_p5 3 -baAS cbjjli 

.(J-JaJl ( jjAib jb^Jl 


^^alb 3jjliil jbJl j-g-b» 3 bujaxU blSbuil JJ- b»li>l ali'yi jj 


La3xj L *j 138 'j# (i^s>\ OjlS 


(b 
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i.' bj-ij • Aaaab^'y! aApUsJl jA APjli Aib*- (3 jljjjJb OwL^»tlilj Jj ■■/■dl 

iawL-'VI ApI jill jjI Aj*^ Ljts ijl a.aA*jbl O'bol^~*'yb 

a^Lw'^II aApUJl^ tAjjLjtli «u^ba^l 4J_pliJtj caJ^I^iSI a^Lw^I aApbjJl 
^*ubk ^baabM Aj-P aA^- bJ-wbtjd! A^^ab^bH aAplill ^JAs*A b| . A_wJ ^a*tljl 
c—»bS^” Jj jaIa] c^^-^bjsJl AlP aA^- Aj^b*il Aa-abab/^ a ApIAIJ 

. dA jLk ji'jpA .ibaa^l AfP aA^- A^j j^*c-XjI Aa-aba^t aAplilJ |^aa 


Jj^l bb^Jb 

(j-JlT) AJLJLs^t L-atLa^l 5*U-UJi 

Die analytische Grundnorm (Kelsen) 


JjSM UiA\ 

A^La^I OAPli]' j» 

Der BegrifF der Grundnorm 

La ^jaU)! ^Uibl Apt^i ^Jb*** ^bbj bbL^J lP ^j eApli Aj~*> b-*b' I oApliil 

HMI" A-b^a aAp b^o jl . b j 3A ^bc^ Aa-abab/^ aAplill ^1 J’l 5^ bdAP 

j_jb>!- y*\ tbyj CaJ (Jlil br 4 j*-bb--H ‘bb'AiP (_5 J../JP ^a! j^O ^^aabS"" bjbfiA 

aApli i_Jl^baJl ^a*a iiii (1) .jm A^a £-Lil (J^a! £_sAa i_ J \jiaJi 


8 ^ tl960 iKelsen ^-AS” (1) 
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f c ^ 1 

V <bb^2*Jl jLap y.! jl l/t 5 ' (j <—®j-^aj ( J^'L“ (_5 J ^- P ^jjli AjjLf ( ' a5 yuj> 

<LjjUiJl <Ua-jLaJi ^Lp 4 -i J< - J (j ~Lx~o i j! j^£j\ (J,l?r j! jJk <_ j\ j3rl ?jJJ jS”" jOij 

jJl jLj-®3 <_£lili. br^J ,4 jL^*J| j y2c- ,^1_P ILa ^yiaJj V L-U) tL O-_v-»jsl 

jJ^2j jb ^<U>-jL^ ^-J*. j^/ i aljaM L jlj jail ^bar W-H “L£««j 

j ^jJl jb jl La LSL ? J 4-^A. I L S ^ ^ ^ I b’" 2 "' i ^ «A«A ^ l~w^ 

Lb j.Lo'yb U ablAj bi jjLilj ( ^pb>Ji?r'yi joLil £jl ^il j 44 '^ (_5 
* , c 

ILa jl LL lili .w\j«j dj jju L LLa Ljl g : il ‘k'hAi ^1 LLaj 

‘5_w^L*''yi a-lpULil ^A ^^JuxJb <ua>-jLaaJl ^Jl 2jjjX~a.-l)l -LpIjJL)! 0 

. b&l-LL*J ( J^j 


jJir ^a L br 4 (JUL^I i_f^ c ' Lj^b ^1 y^ ‘-jlj^rl ILa (3 L^lLIj 
sJiLiJl Lp^jJI br 4 j y>y y^ y* Li ."Sollen" jjSl jl L J,l "Sein 11 

iaLLII a^jLb br^Jb c^43l^ j L 5 pLj>- s yi joLlj 4^x5!^Jl 

2. * * 

( . Lc-Li^l jij^j L*9lj 'L" jjs^jJl (2) 

ajLbb 01 b^^- cjjLilj jbi jjL-!! jb^Ll b) jl L 

:*JL)I 


73 ^ 1 1985 ^ >Alexy Sbt taa^iail S-U-lill 

‘L^LJjJi <Lv* L-*j *^/1 oJLpLaII ^Lp ^jj L*jlip La>-V *-,^--- 4 o j^> b!5 ^._ - - - ^ 0| 

. L^lj t *y**3r: 


( 1 ) 

( 2 ) 
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Lijili "i" ^ (1—3) 

1 ^ 

.iJbJl L5^ (_£ j\s^j L^*y l)I L^k-P jy*J aJ l^3 

(3) 

L i la :* i»_^Jj^j V Jil ^Lpj c 01 <-*£ L* jylS"" ^ ^ L>-<iJaJ^a t_-Jji ^ 

O 

l/ 1 J*^ 1 * ^a-^'j 4 jjL*^ 4 4i_^"- tj\ 4j jp- ^Jkt iU^j jSt*sl !l J 

dliiJ Jj ^ oMp! jyjjfli) (1-3) ^LJrl 3p j! (3) ^ip (2) ^LJrl 


196 'j» (1960 y cKelsen l y~i£' j Jd (1) 

folgen k_ -jy jl ^tx) jl ?g 0) (^ah Al J'^ajuv'^lj 1 _l& y^' 1 01 y (2) 

E - * 

j? ^g ^JgJ l {J* 3 ■ ^C-T*^ 4—^ J _^U J>p ULp 

ajjL*>» 4_^L5 2p*jJL» L>jl^ .<L>jL*J.I ,J**o?xiJ S^j-6 -4 ^ IjL^I A-J_<k*Jl 0 j>3 

# 

. a ^ -->- » bL-l 


dAJAJj iHume 3i e> j*■* 0^1 o) (—G V y\S~ j-* G aJ L» 3 jJL> G! L i 

t 469 ^ (1888 y (Hume {yy jjli yyy jjjli jl aJpli Uad L y~~J 


“I have always remark’d, that the author proceeds for some time in the ordinary 
ways of reasoning, and establishes the being of a God, or makes observations 
concerning human affairs; when of a sudden I am surpriz’d to find, that instead of 
the usual copulations of propositions, is, and is not, I meet with no proposidon 
that is not connected with an ought, or an ought not. This change is 
impercepdble; but is however, of the last consequence. For as this ought , or 
ought not, expresses some new relation or affirmation, 'tis necessary that it shou’d 
be observ’d and explain’d; and at the same time that a reason should be given; for 
what seems altogether inconceivable, how this new relation can be a deduction 
front others, which are entirely different from it” 

j'A gJ* ^aj\ 0) U_) y* la Sjdfcdl j^aU 3jA*A 1 (_f^ 


1983 u* (Stuhlntan-laeisz L/ — 


( 3 ) 
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Ow\_pLflJl Ow\_pLaJ| (_ 5 ^ 4j 3 3 ^ 4-^jJiJj O.JL& . A-^Ls^ 4^wLfl-^ 

C3 d (i-3) (2) j*/2,> J\ 4 ^+>[^j')J\ 

j j -(3) aLJt' Jl ojj s" ■ ■ **- — (i-3) 4i_^j^-l ^jA ^y. iL>tjL^j (3) 

; ( J / rj~«^rl *)IS"" jLlf-VI 3->-U aJLJI aJLi^M 

Uij J-oa1' U jj li UpU^-I \yyj LaSIj Ip ypy jjs—* jJl b\£ (!) 

4_wjLJj o-iplS ^|S\-*Xo (3)J ( 2 )J ( 1 ) j«Jrl ^||^• >*Jj ^*JjLi L* lf.Loj 

: Jliil _pj| Jlp 

laij Ujili ypyi LpU^- 1 'jjL*3'j IpjJ?jjs^aJI d'S' 'ij (1) 

iJLi 

^ p 

. LpU^-I yyj L*3'j (0j^—-a) ^ypy "i" (2) 

J*^' A> y^ (3) 

A^JJll' ^A 4 j^j ^jA j y>^A Jj i^li 4-*JJL« U.A <jo jJLllj 3 

A^jJii' 3 u |*_Ldl jl AjlJLp' ^jS' s _J’4js*x-jlJl 3 -XAj <_£‘HJJai'j 

. y*l' —^)ilp j'j^>- d' j3| C jL~jj d' Jiu* C^Jilp j' yy>- jdJ')!' t(jC oJiiL' J 

U J15 3 J' ^d*y' oJpU)' j .219 ^ tl960 ^ cKelsen j~~ 1T jjli (1) 

j-Ai '-£-^ 4 aJsljaao I^a aJ jL .dliu j' (3 Ha djj5^ 21 ' a-ApliJ' /p 2 slXvvV' 

Ha 1 ? 3 ^*^^ ^ !<ndii i j'^jo Swic-Hj' ^sA 2 j iHvv^y' j' JjV' 3 jHJ' .‘L^ as y' 

JykJ jj^ C^S"J aI^t' d-A-Aj . aJpLjJ' j' ^pL*J> rV' j j*J>\ jJ' 3 ^jll j^aa-JD 

« .... AaI^ A_Ltf^- 3 ^^»^ ^j-Ip lax*>iA ^ 3 ' ^ (^) ^3 ^Ha 2 >' 3 d' 3 *’^ * 3 
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3 oil 4 JjJLaJI jlSsi'yi j cjIj jjiilt J^r 3 ^Jb4 01 j^UJl /y* 

t 2*>0>-'yi ^ j~.’.J • d ^'0^ v yi 4 -LC-LaJ| t^3 1 g - ll C^o! OJ-OS^ jfa J l OLgJ>r j 

jl 0j^».Og^j 50133^3 ajjjOaJl IaJIOI 4j«jj v yi OaLiJl 3 a^Ow'^I aJ^-LaJl OOio 
.4^^Low'yi aApLaJl * i ^U^Ow'yi a3_plJjjl jj&y>r 


£jOJ' i_.JUall 

OOPliiJi «JJjO? 

Die Notwendigkeit einer Grundnorm 


3,1 2>yki Lil jOxp^ 14_^Ow^ 1 sApULSI a j^j^ 3 (_5^ '•—•4jLa jIXo<0(1 ^0 

*-j!j 0jjLaJJ 4 _i 0 > 3 l j-sL^^U j^a-aJI JUJ J. jir ISI" :%‘li 4uO Jil 3 V 

jLjO. 1 Jl 1 .s0x~ 0 ^SljJl 3 0jjliit Oj^-^: 4 JjaJ! 01 t 3“^ 4 

0 . 4j j^AdAjl (J^O jr-j ^ 3 *" * 1 i_?“^l 

4 a»cA 0 l CulA-S-l i Jj>rl Aj«jl 43001 aApli iJ^r J ,r- I 4 ^ 0 - N (.JAji 


^.oLa 3_op (3) LJLil 6 JlpLa]I 4_^oo <31 ^ ^ (3« ... 

C—~*vJ Jjul 3 jk* ^ v^_^2>3jj .*oL»J5>x_C. ^J, ^)La]| ^UioJl (J,j ^Jj c - - -•>»■ i jy~* jJl 0' j^-OOj 

Al y 'h dOlill (jjlAjl .L_a> A^Aj Uj& y&yj Al /^00_ t'U^'yi jJj 


^Lais^l o1jL*j 3 (geboten) l y\ o!jL*j (3) j (1) jyjy!s\ 0 o—OT abu^l 

J 0 s*i' l _ r -aa4jJl ^Uaai^l Jala ii>4j ^«JS' ali~3l Al j /*lil Jjjli!l W j .(Sollen) 

i_^" jjjLill Ujjli a-r'3* a* C-o-O-l L^u; 'nian soli... 3' u a^dJi\ ja 

fi t * 

aJLOl sJl* J,' . 'rechdich geboten.. .li^'ls 
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^ ji (4 j«_22j (_£-b)l jl) J^OjJi Ob ^-.^3A) ^Jl 

4^L^/'yi aJpULib i_jj_gJOo *y 4 j! <JOb>- { yA aJ^ i?l yLe-^\ IJla .jooj 
4jU^'yij joIjj ji 4 oii<opjjij iiij'yi /^p j^ocJi jo jj^\ 

£j!jJl j^f- 4 j-"-"!-^ 4 -b»Oj Jj ajJjli (_£jbw C_5^ iJ-bOj b4 

<b«.AJL»5" <bJbJl <L>_^-1 ^1 _v2j 01 ^5-Lc Oi-lOJ L*-Jj ,4j J 

:Ujili O^^j 01 L^ yJjyi jA*>j OwLi 

"i" jjoojJl OjiJajj OjJJL "^" (jjjli (>liaj <J 0jS"’^s-idl (1-2) 

0-“LJiJl A^jLw^M oApLaJJ 0»lxibl 4»b»_irl ( j^p juUj j 15" Ijl bgwJ 5jl (_£JlSl (Jlj^-Jlj 

:aJU 1 iUJrl 

"i" jjooOJi J3J Ju>jJl UjjlJ tw^s (3) 


; L5" (3) ^L«Jrl o^-~3 151 » _ .>b£'yb *_ ->1 yo 0^5 sj 

:^^!t l£ j~H ijy^ (‘Ikj J "^" i}jsJi\ 1 jJaj 4^-j li*^iajl (o—3) 
"-" jjoi-UJ ULl? J-«a) 1 Ujjti 

(*Uij (j Or’"^b-J.1 Ob kaJeJ~\ OM 4(1—2) bL^l jj- 4 tOj" (o—3) aJL^L-I jl 

cH' bjjli ^ J*-A<LprJ 4jl /gj*J 44 j jjJ^*jj j^OjJb Ojlbb ^jjlS 

■^bo'yi j 15" -LaJ ?a-Xjlj o^ub^'yi aApbail 01 Oil JjJi^l i ^y> 1 g * , j^ojJJ ULsj 

:Jli ba> AlfRoss oJl 


246 ^y> 1 1961 ^ tHart ojU (1) 
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f 9 

4ijt3 3 ^Lp i - p- L^p ^.,,-3 s i ^«^Lll l^il^J Ijcj Lisb aJLpUsJl 

i 

^ ^ !L*i ^^ As- L \j\*jj jl OU <Jj-ait Cs*i ^bJbj 

(jLij'iH l?.,^i Lil jv^vbi-l .aJi!j l_^v^\ aRpLisJb 

C‘U^Lu'3 aRpLajl i yr jJ <0>tUM Oji (^~ 3) 4_b3ri 3i — 2^ aLJrl y> 
^ijgj (3 3 *22' j( ,<u~iL* v yi o»ipliJl Ub R3 Js y^i ^1—2) aLojf-l 

a-iRsM ^jlijJl ^ ^ m» iJi Jif j *~jij bb c_JgLu Aj jjJUvjJU OjiLL (3_^b 

y» l-l?T oJjL*^ 4 _p y^; y tj^^- I. Jy^ ^S\ LgJLL>- ;*jl 3 j Li jS' 

b^^ubil jl jjs • u3 J | ijij*\ 3 3^3 tj^jbjJl 

jjLij 33^ ^Uii 3 {j- 2^32^' 21 3^3 «AJ1 wl_» / 3 1 

^ (j ^ijij j ii^iJU^ 0^11 J^>-LJj . Aj O^Lx*jj jJb 

^-*j Jij-^Ji lOjkj (U^jIS ^ jjJl i£ lili il^Jull I^La <JLc~-Jj . Aj 

^^j^1aWwXJJ lj23^ ^j-o**Jl U li ^^Jj l^ll tol (-1*^2 Lo-5"”* 


.(^jwAjl-1 jCwLP* aJIj Jj OL JI^Jl L~j >01 ^xJu*<dJ ^^-C. 

Apl^jaJl ^Jl j >Ap1 ^3 01 oj^La ^Ll^^I jy*£ 01 0*L5*Aj^ 

rule of : jiy^l i ojU iL^^l L^v^j ^Jlj cajjLJI 4j^iUSl 

Ui jOxp^ dJ y\j aj j L- Lit L^jp JUj 01 JiiU ^j: ^ recognition 
La L>Jj “ } .a matter of fact bbij 2LL>- Iajj yrj d\j ^J\j ylS' 3 jlL3 


156 y 4 1968 0 ,- cRoss (1) 

107 ^ i 1961 ^ 4Hart OjU (2) 
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jjr- /jA c /^^jLfiJl L)b^*»*Jl Cj^" ^1) ^ ^1 ^ jP ^"i 

ljI \ J^JLllj ojjLiSt (JlJzj tali (jLw*o L*Jj-p ^v^lJsJl '-£. o! *,<? S' js*^ t_3^Jlli 
Ijlj oL/ 2 .aJl l)^ JaJb ujjii tsj~~i jjsi 'y 

. jJJi I Jj-aJl Cp^~ ^J a-L a jlj taL^jjjT. ( J-o^jj <b J^jli 

J,jjliil jljj-Jl 3 P Jl y .Jl (_/aijJ *y jl J,jjli ^Uii (j J l? Lp u_~£ *uU-j 

; j J <bl^a>r OjSsj jl yP jJ>J .(_£j-JJ /Cjp aj>i*jj ^ «aJJ 


<lJIp <UtoJH J *3 j-a j*Up *13 (O) d\ (V- 2 ) 

4j jjlsjyj 3 - — 1 ^Uajl <J ii)j^-jl OjS" j"" - 1 »' 

J 5 s' 

4_^L— v yi oJ-pliJl (3 4jlJl 4 -w-jLJLII Aa JjLoJJ L*ilj l-b--~J *yi bb~~J “bL»Jrl a-bgJ 

:j^J 5 ~ (j-oL* ili^'yi L4 JlS jJl \yUi\ 

LpU^-J yJ^J W^'j (^ y****) ^j-£"i" jj~*»iJJ' (2) 

!4_Jlj! JL3rl ajLJl a-L& ^j-4 jl J>s„ Jj 

Ujj \3 l£ j~~i "^" (i— 3 ) 

:slM 2UUrl 

"i" jjx~4ijJl jpj Lijiti -^(3) 

ya -b *y (3) jl (1-3) J-oJj (_^i (s—J —2) 4_L»3rl jl (2) J-oJj y» ( Jlv 2 J-Jj 

ya Jl*/?^J l ‘jilS'Ljj .( 1 ) JL*Jrl 3 L^-Jlp ^/?J■ ^: 11 a-bpJjJlS"” <U^-Lj a-bpli i J 

abjlj jji- 4^L-I a-bpli jj-b (3) jl (1 — 3) 4l»3r' (Jl (<-_-> — 2) _}l (2) J-«Jrl 

* 

; <bJlJl LLoJj jr 4 cJ^-s^Jl <bo^-L p J-^ L^Lc 
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JjU 4> 4 J 2 P! j! j .'J Ju j) (4) 

; i aLo^-I Jl 

JjU 40« jSjJ J' ^jJU 'j' (5) 

‘LJlSj'y OjjS^-Ail 3-lpUiJl 5j>rJ J' jy» Oy^vJ Jj*y' aJL>*| 

^b^-' L?J .(3) J (^ — 3) 4 LkJ-I Jl (yJ-2) 4l<kjirl jl (2) SjLoJrl y* J^sylil 
4b»br' Jl (4) aJLoJ-I yy Jv^y2l ‘OjlSJ'y 4_JbJl aOpULSl iy>-j yy Jj 'y 4jLj *bjli]l 


•( 5 ) 

J~>< OJj ji U J*3' J' fji» U' (6) 

SJLpUi' £- 0 >lJ _y*j ^ b«J_LP ^yjJr' jCwiP jlJ>J iibjfc jb Jj-aJ' y^v-C *>bj aJpj 
jl ^ jjo (JjLJ' Jldl ^yii .sOpLS y^u 01 4 >-l^> _ 1 >^j Jj 4 Jiljl yp 

j' lj'>b>-'yi j' OjibO'l 0 ' 0j.ij CjJLp 4xUL*> /y» liOUai' ylSo 

4 -Lo^M iyy *^-9 .i 3 jL« 40 « 4 J 2 PI 0 b 4 _Ls ^jlil Ob i 4 i P-L» 0 ?r'yi o'i'-Aj'yi 

i^JbJl 


Jjla 40» ^‘tJaPb ^jl« CJ' : J, j~J J'i (f—4) 


lio'yi 3 Jl«J-i 


JjU 40« jOj s-lIaPb » jJL» lil (5) 

a_~> jJ 01 bs>-l?-j oLjJjl jjJJLC. jLyj'y Sjj-s^ai' oJlA a-OsjJI 0' jii 

-b 'y 4ji 4 jljJ-1j . p_g_^»'jJ| Jj y yjiJi ^u^o'yi jJLp la a_~p j ^jJi ob»ij2'yi 
I^JbJl 4 -IpLaJI -5y?rJ y» (5) Jl (I —4) 4 JL 4 J-I y» J.^3y-'-'-' 

oUi) ^jL> ^jb Ji.J J jAj U JaSI jl ^jia jl (' — 6) 
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. ^ AjIj jlji^Svi 4jtb!L£-| j_j lOpj 


^Uij (j bi ^JUbLl Ob J jjiJ ^j*yi ^Ip -LSbbJt i_-b^ubb 

<_£^o (_^OJi j^u-jJl ^^p OjA^tiil Ju^j b“*kP aApbs 01 o jA Oi^pbs 

r * t * 

'y ji i—OlT tal Ob (J j 2 j <bJliil <L0»jOJlj .aL,giaj>. ^J->jbl UjJlS j»jL jl UjJL® 


b^\jT O^^o jt 3 c ^^^jLaJI 0b^--*Jl tO^" C5^^* 

't* c t 

2 j^rj ^PAU-~j L* f <0 ./3leC »il Ujjli jl U Jjli iSj^i jjU-JJ l Ob JjJL 01 


.2L-L-I «Jpli 


vUlsJl UUail 

SAPlSJl aJISC«1 

Die Moeglichkeit einer Grundnorm 

is i:. ^ (_gjui f.ip^'yi ioi b.c* o r*^ ‘L^b-j'yi «jp-baJi 2 alj» ^oCa_ 

0b 1 01 b^? j 1 t IA 4j>rb>- ^ *U^-b—^1 oApbiJl Ob 0*lApl 

jbT jj.s i bu-'y 1 J? j £-1 Ali aJip J •O'^ ji^ b 50 _prj ji v-L-'yi oJpULSI Ob j^ 
Ob rule of recognition ojb& ibu-^yi U JlS ^Jl b^L-S/t 5 Jlp-LSJI ^Js- 
^ulSsuull *upJuuj aApLi r-b^-1 ^^Jp 01 0^'"^' ^ O^jbLil 
\ ^JjO b«_j bssbJjbj <LjA.il <bts^-l jO^IjJ ( j 0 ) 1J-P*yi lA& 01 ^ \^jpb»U?r'yi 


U-Uj U j 111 j 1*_Uj l»j 81 ^y> 1 1984 j* tDworkin jja 

L^wIaj 1/»j 117 ^j£> 


( 1 ) 

( 2 ) 
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jL^O/l Oi*-! 01 l_^Jl jol*iS APOjLijl Jl ^y*SSj liiJJJ U_Jj 

01 ^ jJjL*J«1 0 -LAj .0 jjLaSL Lg^a>- Js^jjj (_£jJl a!1Jjl!| alpl y> IJL^a jJ-Jls-clJ 

jy jllilj A-iS'LjlJl AjP- jC .Jl y* aJuplj J| ^LjLvo'yi; J^lT J^LjUj a 31 Jl (_j .Jj^- 

■ la as j.^.la,J Jj . As^L*^! aJlPliJl AJlSJl Jjjj ^ AoJ-il Asx 3-1 OLs kjJJ-bj 
<up^J ujl <_£l) JLaJI Jl«jiJl ^31JI ~L>JU»J ^Jl «u^vL^'Vl a-lf-ULil 0L 

j! jJ\_c L» oi .^*L 0 jJLaJI ^wLO- 01 0?^“" (^pLaJi>r^ 1 jyliilj aJ^Ja!! 

joLlSJ a3J-Ju]1 a^p^ jOuil l . „-^ r^ sAl O^jLaJI y& o*\j*k2**Sj Av^L^^M o.-LpLaJ1 ^^jaj 

0L'Jxj ^pLa^-L/I j^liilj aJSJuJI a *£■ jOuJl ijl OLo y* -L 'V oJ-12Jj . ^pl^iarNl 

* * 

l j*sJ A^Jj tO jjLaJI JI L« aJpli AaO <Jjjll! LilS"" UajOa ^<axJ 1 Lo^g-Lajc ^a 

* f» 

! 4-JllSl ojL*jt ^ 4-J~LjJ OxJ~! ^ j** 

I *up *++**&>£ U L® O^^U2jt 

. AjpUjl jl ^U^-^JI jyLilj (0jjlill ULSa 0 y ~j>) 

: aJLJI AAA>til SjLjtil (_£ J 

.^pLaJ^-^f! jJL)|j <UPj,JlJl jA La 0JLiiJl Jl (2) 

,Ja*j J>J (.^AaTjJl ^a ALa^L-1 fij_A 01 La?-^ LJ 0l>rL^"J 

A^L-a^/l oJlpLaJI OLs (2) Aoliil aL^jL-I (3Ug-i (J? ^ \L*jJJ Jja>- JjaJl AarO- 


LaJjlj L«j 77 ^£? a^pi l)j15 


( 1 ) 
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(J,l UL*_c- ^AjLaJi LS^ * j -JJj* £> i—2j5sjf 

(_£3_!l 0jjLaJU a3_Jiii sJ^-LaJl j j^i (_5*iJl i*_~»*Jl 01 .(_^^diLil jb^Jl 

sfi sf sf t c 

L-I^jOa^ l. 1 2$ ^\jLJ l^ 4^l3v*~*dl 4-*^ 

n 

^^llj ^ c ( J^lS\Jl o^ Or^J t L^Ja a-.>o j! U^~^~ j -4 *^ tJLAj .j jjLaiJ '^\S' 

. .yija.il 4a><J>“j 40JLil 4>rji-l OO^jJ-b -L>-lj J-Lj ILsLjal (, 4jl*J| S-Lij . j^-1 

a-Lf-Ulil Oj 4a»t^-l aJl* 4a*»-do Ldbbl lili t<Lu-Lil 4jx^~\ ^»Uil! i-i_®s J5 Ll*_£j d*j 
!4_JlxJl ii*^./>\\ 4_jt_0aj jjP iru^L^! aJS'ii UjOJ d) 

sf sf ^ St sf 

U^li l L^pLoj^t -\ i jj 3 ^*v j*$S\ Oir 

.aJIwL^JI oLpi jA Ij*. IwLa 

. ,la.A3 ( ^L^J jJl jS' oL- ^ ( 0 J^pLiil 0 L? O-Uj 

J*'ji !4 AjL^J| ajL*j| (_j ijJ (_£-ij| jO’^'VI 3-~Ji 0} .JjJlS^- 4^>rJ ^J_P O^dilSl 

Ui 01 d) J^J jS' 3J 01 OjJ 4Js*>d>''yi jjjl*J.t (J’! ^ 5 ^ 2Jl»X*Jl Slpl jfi lj~a 

f 

,4_L* jJL* ^ y>\ iJlAj .^-i?lj ( Ji5\0Uj LaJjJ^- 4j fcLo^L ^5>lc 
01 Oji Jj^- ((J^jjLiSl ?tg_L«JJ J»p 1 jij J^yal .iJl-Jfc 0*y t-laii 4 j JjOsJl 
j.!00*Ja 4*;lSC«l Oji ^jpK^- ( J5'Jlo J ajj&j ^ \i_ju~jv jJ,l \jja 

I-L^I ^J,| j^J Liil^ ^-Odl 4 a1^JsXJ 1 4-ww«JvSjLl 4 -jJ^jULSI *\X£* 

e- t- o 

1-L^ 01 ^)d*^pl ^J a<d_A (J0»^1 ^ ^ J J j * ^ ^ Cr^ 4^Lt-^ . 4Jl_\_^Jl adp-S 

,4J1wXa 31 alplIJ wA j• -^-■ p O^«jI-aJIj 4.ixjl 


L*4jv U j 273 ^ ;1991a ^ tAlexy Jjli (1) 

305 ^ tjjLJl ^ ^1 (2) 
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jJi __ lSa.li 

O j ».,'a « 

Der Inhalt der Grundnorm 


La jj&yr 05 LaU* Aj,iO>- a^*L^*V 1 aJpLiLil Oli VO”" ■iL^'Vl aj ^Ja.jJ ULi? 

Jt.jjLaJi Oj-o-La^j jJl Uji jL* !(JjjL L&j a aj 

dpi^jljl oOp ld| L*J C^j^dwdJl dpl^i ^jip aOI (Jj-*AajJl ^ 

aJL>- Ojtilj ^j. ^Ujl j’g-H 1*La ^j_a^j OlV” Idl L*-Jj iaJ^Lp j\p jl aJ-^Ip 

y/PyA t^jLdp'Vl dA >-yJ 'V aJ 0-*vA A yryC, yA,\ (_£djl i ^A*“ld A^^«J 

y*J ^ ^ L ^*^ 3 3 J->^-aJJ A^aL- «OkOj O L*a 'V I aJpLiLSl J? *Vj ,A^a®l (_^V jjp 

*" ^ Lijjli Oj^o 01 .jS-jt s-Oio (_$jis^- (_£li U_a 

a_J^ jLaJl adplajl 'V 0' yp yju LaLLaIaj?, jJl Aa*t>- i_jOL4 10-A 

01 LOn-Cj .a^-L-'V! «JpLaJI a^5si Ia a-~i 'V ( ^UaJl .»I ja il 05 

Jjjl A.j t *\P J l 0| t IjaJ l Aa»i->- OL^^i-lj .Ip-L A-^-iLv-'VI S-IpLaJI Ayy> ^1 IdAj ^fl->-,iaj 

I^lj La ^^Lp ,jAaO 01 yP jlOJ A_J.Uil AarsJ-lj p Ijail APnP>- ^A yi\yi 

f f * 

La*AAPj cLpL^.:.^- 1 1 yy* * L^jlj aO^N-a*-J| A^Pj^lJl A—*-aa*«*^s-a ^j^*«AdJl Oj^^J La^^P 

^«jtll 0:>l Li^_di i—L aAjlp tLpjL^a L«JJa Allia ys- 1 1*»La dpl^i 0j^y-> 


204 y 1 1960 y tKelsen yJS' 
201 y 4j>l~0t £y yl-' „Daher kann jeder beliebige Inhalt Recht sein“ 

L-j 77 'j# co*^-pl OjlS 


(1) 

( 2 ) 
( 3 ) 
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. dLpl jA LC. l-jjk c 

UL*L? 4_P^y^^lj -kpl^JaJl j& ^ i-LjJL>t^J Aj t^aJ l d-i-A 

.OjlLaJl i _ijj*; -Llp- ^Lcl*^j j 

^j-wsli^-t <w-Lkl' 

«L^U-iSM dJL^Uil 0*il^“j 
Status und Aufgaben der Grundnorm 

Aufgaben :*ij' 

(jl 4j I ^ L.»^J ‘U^L^'yi S-tplJLSl dj'VL?- »AjJL^- d)| 

. L«Lc <mlxl£- ^JsJUj>j o*)L> 

Kategorientransformation 3 jLJ?jJ| ~1 

jjb L« ja (Jlij'yi ^*x> LM j j*£j *u^L^i v yi aJtpLaJJ ^j'yi <LLli >_,ji 

(Sein) jjIS" jj* t* 01 .(Sollen) 0 _^j 01 U Jl (Sein) iP 
oApULIS .l»li 01-Aiv 5 (Sollen) <1)1 

i 

ja j .Kategorientransformation aJj y-*s}\ AiJi»^JL l$Jl jLio jl -^s_ 
^ <_$ 4jJj>v 1~~* <LJJjli £jlij (J,| 2j^a ^JlSj J y>tSj ijJJi J*)L>- 

. 0 y LaJl 

Ua»j U_j 19 ^ c 1983 ^ cAaranio / Alexy / Peczenik iSOi^oj j jJljt 3jli (1) 

23^ 1 1983 ^ tPeczenik Jajlj 
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Kriterienfestlegung AjjjJbtJl iiJs>jJl — 2 

L*~Llp j' 3$ur 'y jjjliJl Ip (Jj aIaJ j| 

jJJbJj .4j-Lsi AjjJli ^J\Sj ioi W o* jy^*J JT 3 ! AjlSj jyX*j j' 

j>>j j' 3 ' ji .oi; ^jLIs’j s^Lwu'yi aJipLiSi 3 . 5 JJ 

IwLa 3 j .Ujjl5 ^)gjj jl 3 ^' Ajli j]\ ^A b» 3 ' t 4 jU^- <LJjjii 

aUpUUJ 4jL]s>j3' aJu!s ^^Ip Liilla' jjjjj .jjJliSt jA li IjL*^ :>Jtj. lili JjLaJ' 
3 -Ui jL*i' j' .(Kriterienfestlegung jol*>> 4jJjJj>sjJ' 4jj]a^Jb <LJjJUJ' 

^JjwbJl ^ \*yL«J'| j J 3' a J l?* 5 'J 4^j-'-J' jjb^O jA 3i-9 L*S"” ajJL#?; 

2 # s 
^Lp ^jlil 'JA ( jj® joI*a« j| .^cJjLJl (3 A3j.i j jXaaO Jj| jA aJUP 

J jolx^ jjjli j\X*j li jyl*il jb (JjAj jol*i! aU-£i ,a3L>-I 

\s~ ^jip j^aI?>)j Vjt aKa^vj j j£.j AjA^Ki'y' Ajwtpu ,*-w 2 j j' 

« c . . * « 

U jl5 ^3' A^b^'yi eUpLal' j' jl3i > i jb£j .Lj\j ajjjali' OjjLSJ' A^oJaJ'y' 

^3' j_^awuJ' jlp' ji iJbi rule of recognition j'yN! abpli :c->jIa iluA,S , l 
jiJUj cbJ^lA •iLbw'y' 14 ^Jl3 (^3' ‘UavLaaj' y 1 aJipLiil jj . j^ftjla ^A j® ^_ 1 p * ] 

ibt-*y' 3 jd ^l^ J-5—eioj .(3*i' 33^' ^1 p -3lis jjaKbiJ t-3- aJJbc® 

'Ja <Uaa»Laaj' a Jpli 3 j' 3: a j ^j?:H Aa^jLaI' a a ,1? > 'y' j lj (*^j^Ia 

. l5 *w=>J jW*-* jA Aj Jli 3“i3' j' C-ijIa Aj Jli 3-33' p' J--* 1 jla*i'j .f' j-J' 

Aarujj' -bjj boj"' j3' jIaaI' -b;Aj UjJj ^ l}a l' Aafta»- jli ajlp' Uj>waj' j 

219 0 js <1960 ^ tKelsen j~~lf (1) 
203 ^ t^LJl 3' (2) 
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4-J.xJ.t 

Einheitsstiftung AjJL?-jsJ' diJs>jJl —3 

luijfc . 4 j Ij&l 4_lpliil 4jJlxj! 4 jLJ?^ aJl 

JiGii tlilAj «L—iLof aJpli ,Jj libj—» gji' SJjjUil JPljiih JT Oj" 

, * « o 

j-LaII «u^iLa^I aJPl&jl CM .UjLjw Uliaj ciijJj tJ pI y&\ y» Uliii 
141 .*Mi £jj^' j^J c,^' iJjjUi' JpljAil JS” Obj~J iJjsJUli 

-Uu*J juc« ^Uii (Jj ‘a~x* ®JP\3 j b J jiiiJj . liuJ Ci jsJCil 
dJLa .^UaJ' !4a J flJPUl! J UUj-J jo=-S/' ywJ' j! 

O j£jj t3iJbxil ^UaJl JLpI ji 5 p gjj S-b-j j*Jj gjjl aJpUll 

(2) ".^UaJl iJl» Jl JOMjaJI JT cibj-J 


4LL>ji* dj jl^Al A-ojj lili 4-*Jaj*yj ApI jjjl o L aJL^* Ll&j 

dwAj>-^ (j ^Jl 4-^1^^! OwLpLflJl { j~JD .I^JlSC^ J l_i> yck*j!&. A 

.£ - ^ 

oAi JjAi (_£.Ul jJl 4 jI j! Ijjfc (j^^j J ?4jtlx?>til <Lo jjLiSl 4 ^ U i N/l 

A^5 y> yb> 4juu-^l &X& ?«~b~ 


Status O^bM :\JU 

‘bLi? jJb ^^4-*» L-*>f l owipUl! aJL>- 4-L^^sZs^ 0| 

Ifclp £ wLpULS"" 4-^Lw**^/! dwVpLflJli , 4 -Jj AJlS^ j]\ /^xj 4-o jjLiil 0 wLpULU 
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jjjli oUplS LAjjJj j j5sj (1)1 ^SoT 'V OjjLaJl JjT" jlj^Ai 

V Oli yr* 

Ul .^Lp l-4^> L$-A-*2(J,lljlj^ cA**-lsj j^P a-lpli i^Sr 1-^b JV_5 j 1)1 ^Sor, 

jl L« lj_s>j . aJiRl.» jl 1)1)1 ^ysj^ki_ j^p oJLc-li 

1 

jl J * aJpli 111 ^jj (_$1 ( y» 1)11 . j\j*z>\>, ( j—15"" ll^^l 

^ d . e\i: a jl A^Jt^Js 8-lpli (_£l A_oi-/4 j jjp aJkpljj 


^l^“ 4^lVl *1 ?a 3 ^Jl^^l l^.^*o ^_,«^—1 1«X^^ 

aJL>- ^>-tjl j j^LsiJl «jjLw Jj ILu-'Vl ijl jj- 4 ^ Jj ^a./». it... ll 4_jjjUJl 

l^ip AjL^"" <Ljlijl AjtJaJi (_j aJp jji>-!l ^jSsJ». j>-**Vl ‘^-’lj^rlj ^ \viJUl J t>- 

aJI .1960 ^»Ip o j^> /^Jl Reine Rechtslehre jjJUJl 

! C^\Jua A^jl y- 4 A_j A^Lvj'VI A-LpLaJI aJIa»- 

Notwendige Voraussetzung i?j-i 4 *~aLa*V 1 SJ-^UJl — 1 

IjjJj*/? Ui> 1) j£j 1)1 i_-a£ ‘U^L-'Vt oApLaJl 1)1 (_j J_),J*V1 A fl ■ -all 

Jin (3) . UjJli i) 1)1 1 —L«-p («i-j jJ-1 Jcs- <j\ ^jjLill (jb^Ji { ^jS- tb-j jJ-1 Jllp 

Aj>c_w>t-^ A~2a jjiJl 1)0 tAw<L^*VI fl-Lf-LaJl ^ ^-AAP 

Jlio'Vl ~^jy L*.Aap \p . ' l- ~ Aj 1)1 L l** .jIS** L^a*S^ 'V 1 sJLpUJI 1)1 *0xpl ^1 p 


L»^ 223 ^y> 1 JjLJI *pr ^ll (1) 

U-Uj l> j 119 ^p tl964a ^ tKelsen i y-JS' (2) 
204 ^p 1 1960 y tKelsen (3) 
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01 l* ji U Jj\j L 4 LpL*_I?ri jiy *J 3 ^>r jJ* L* Jlk) ^Vj-^ 

00 0>^i OwLP’LaJI 3-jI^*I ^wXip OJ «-Oii .0 y\i O^^o 

0&.}ko>- 0 x 5"" 4^0-*i o-ApOlJl j^s>\jS' ^Jp {*£Oi c ,_ - **: Lo 1 1 oJp-OLil odjfc 

. t * ^ ^ d*A^^«*»«Jb,l ^a^O**JO l^L». cy y^~ ^ ^ ^^1p ^O»**^^/! 


0?dwipLOi ^aaO5""" ^*o La» «-\JiJ 

^_3^r Lu^Iaaa^ cOj£j 0' ^ L*j ^jjULSI 00^^-Oi 43 <Oo 

transzendental-logische "^L* k p" d&L Kant cJlS" 

cJLS" 01 jLxpI ^^Lp it^>w3 ^lv3jJ! oSa j (1) .o^iliJl ajVoraussetzung 
A^^Oi aiytil JjJt Lfjjs^ >* L* transzendental "^LJl" ^Jk^. ^j«j 
.^ vkS'j c-JlS"" ^y> y -Llp ^«Lkl ^Jlk^a ^L* <_} ji iika oJJOJj . <oP<f 

. 4-worfI 0w\pLflU A^jliJl 4jLs^Ji lj5 lO^-A l 3lOjfc 

Moegliche Voraussetzung J,Us?-l kjJa k^L^l Sd^tah —2 

A^r- a .^Ip k J ^CJj 01 i_-^r Oil (_j jkJ ‘U^L-u'^/i aJpdiJJ 4_u\jtJl Akkt 

= e. * f. 

jA 1-La 01 ^1 p c0_ko 01 ^ L*tk> 0jjlOJL /gJM 01 lojl lij ^^ss>- 

j 

^pLoJ^>t^ 1 4-j jjLaJI doO^l^Ol tOi^ 0x5"" 0^| .^|-axX^- ^j^ 7 


* p 

OO <>*j V transscendental y* jl jIp 4^150" ;373 y> 1 1903 ^ cKant cdlS" ojli 
o-Lj ^ip . iai.g 2 o 50 4i*311Lk-k ^ cdjO-i (J y 

,c_oLi^Jl l3j& y^L» j&j I c_ ’ ^5” 

443j 224j 218 ^ c 1960 ^ tKelsen y^S' 


(i) 


( 2 ) 
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4j 




t t \ ^ t 

jL Ojy^Jij jl d)jjUi! C(_£J^4 j^P ^jA 4jdS”* OblAij AjI jJj t<i 

O « « « c 

iLuwV' Jlij .l^ij 2 ^pUj>-! jJLJ aj^Ip jl 2L^uLj jl dpLj>-! jJLJ aS*)^ 


^Li2l L^-Ajlp dJJ^ 

A-lpUiJl d)l (J C^"- 2-^ \oolS^ip j* ^l)ij OjjULSl (_j L^ji (_£3Jl 


. “U/3 ^05,4 SjJj^/S jl AL«d^ 4 j Jj-Js LS^" ^ 1 


sJp-Lall ^«Lv*J! (_$ jl*Jl ^-jljraJJ A~vdJb ^tjlli ^jIp lA^ij 

^ /Zj_\ ( 

*)AjJj d^j^" i i^.^J luiJI jjp •X?r jj N a 2L«**J1 s^jji-l Jl^ ls^ ,a_j~»L^'^/I <Lo^jLiil 

3Uaj 3 -l^JL* <u1xj? 4_;L«jJ| A3ytili ,oL*jJlj jlSlll .iSlj.il i_)S^~“N J lili ^5^" 
JL«jcu»I jj^ Lj.U/ 9 dSvjf aJ jjLaj! o^j&ljij! 2jjlj ^ \jlSlllj jL»jJl 

A*t4- ^LJl ^UaJl (JjJj «j_a> ,^^-Sj . j jSIj jl A_^si Jls? 
L* /Jl^ ^J,llSlj^ A-^uL^^'l 4*4 pLa 1S ^ AjIj (ji , LJ^** 

^Jaj 2_^j>r j ji aJ jjLiji jiajJl A-£a>tj 1)1 . aJs JZJi^a t> J J J^b LgJ^sJj tjj^o jl i—:£ 


4^4 _jjli!l Ij jd- Aj^O ^S! 3 I 4 lldS ^ O^jLa]) ( 1 $^* 01 l 5 ^” ( 1 ) 

UJj»j L*j 91 j 1 *-Uj Uj 31 ^ 1 1981 ^ iRottleutner jj jiojj 

95 ^ (1979 j tDreier yjji jj\i (2) 
224 j> (1960 j (Kelsen JLS^ (3) 

173 j (1990 j (Paulson j~ JjL. j j\i (4) 

Ch~~“ ^J}r^ jy^ ^ ‘38 j> (1787 j (24 ^ (1781 j (Kant cdlS^ (5) 

(- r | 0--'' jy^ 30*jMj a olS~ ( J5^ 
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LaljiS aJ 4^jJL) j jJLaJ! jl ^y> -i~L >di ^ jjl i ^Ufij ,_j il jlJlAi 

•jl j lAtJjP- .jj^ C—■ Li" 2 P-I^-dJ^ ^1 Aj^jL^Jl *XpI^J sJl 

0^»2ij A_*JJl »j_& 3 klsAO lil .jj£oil)\j Jj J^bcJl (3 jjJLaJi <L*J 3 

L» Ali Jj j/< /jJ IaUJ>P t^LkJtll ^jIp ^jSNl ^glp ®>-U?r 1 _jLc-1 

^*- Ji «j^V' (j^- '- 1 * s-LpLaU o^So jl ^ 

schwaches transzendentales \LxJ& \* L- a^~ liL l5f" iU^-^1 
U jUfij 3 JjpJU" ,jJl jjP) a^L-NI «ApUI I jl j^Jaj lif .Argument 

.jjjLiSl jlL p Jl J^-jll ^a jjJj jl i— 
Gedachte Normen ajjj^sj oAPli 4 ~*>La^I SJipliJl —3 
jl ^ Cjj—iS" pli^SlI (_sJJl JSJijL JL-L-ty a~kpUD AiJUJl AjLsaJl 

jjl j 1 a*A_plS ij 4 ^j jl ( Jp^j3j gApIJLSI $Aa 

Jl j^J j jl -iljj a-kp\Js <_£ _y^~ JaLj Ia j\P a»Xpli j?jl ajJ) a * aJp-UiS”" 

^>rJl o^J*VI ^jA" ^ aJI jj*pl ^J^p ^ j^j 2 jl c -^~- d*Xplj! 

.a^v-L-I S-lpli v-L»^! sJp-Uil cJlS" li N J .Wollenfolgt kein Sollen 
ji ^Jp .jLjj jl ^5v-C Ju^L-NI S-ipLaJJ AJliilj (Jjj^/I 1 ^7fl.„'?ll jl 
«wIpUJI aI^jua ^a JjNI aI^JuI! .a iyaJl s-Ia I—a IjlJ jS^Lijl 

s-LpIaJI jl Aws y ^P Ajb»-jUl aJUp! 3 £^1 J ilju^^li aj j j .,^?rll 

206 ^ c 1960 ^ iKelsen l y~^' (1) 

206 j_y5 tJjLJl £-*-3' (2) 
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-I 

-Iptjj N ( '.Inhalt eines Denkaktes (j J^p b y^> s^ AbjjUJl 
kein Sollen ohne "(OjSC bl i\ji 1«) Soljl jjJU (Jj^j jf U) ^j^-j" 

siaLo IbaJ jjvd' a~.L-^I SwipLiil £* ^SCij j! a_~£ .ein Wollen 

■1 

oij «JipLaJI (Js^ ,b-P ~ t^J.1 — <_ jolj'yi c<L*®j 

b! jbip! L£ i^ SjIp j Aib jj.^2i\\ Uus> J,l a~~jLj i _ r JS' jLil 

— O^IS^ jJj - AjaJb« a b.b3l ^AC lbj£> Laij LUJl bl...ll 

j J^aj t_ > y>T J l ^ySjl£j l-L&J . blp C~w~b LUJI bl JgJL) l-b&J ^ \^lp! 

o-AplJiJl 7""' ' A-lab^JJ A^-bbvaJl j^Jl ^Ip'yi A-^b^'yi o wX_^- bHJ ^ 

«J 

oJs-laS' L^julb A^lva^t A-^b^'yi a-ApULil Jl>-lj bl *Vji Ja^lbo L* tA^b^'yi 
b^-o-ba* 4 ^ j^ 7 bbl A^^b^'^l oO^pLaII b^^ bjlj^ cA—«b^l 

A^bv\ 1 g-ApULD A^r>-Ni./? Il i ^Jl ^Ip'y I A*u^^1 A^aLJl C )bl c(_£oljl 
jJjO ^«b/l bb ib^'yi A^b 5 ji bl 4ja2Lb|j .‘bjbfc'y ^Ip'yi A^»®jJl 

.a1S\Aa 1I ^ Allo ^ ^^jja.t Lw« Ajb aJ^ jwl (_£*kil lb-& Jb* blj ^aJa>- 

_AAU*o jl k —~£-. <—->y>TJ JS' bl b_sb jS>\ lol _l?r jj bl jJ“^ 01 


bb~^ N j-i A^b'y! SatUJl J&j Ol" 119 js tl964a cKelsen (1) 

apI ^ 1 —^ .jbbiii b -b b £ ^Jj t^ s ' iS jb-j aApii 

"a^ bbt «Ju 01 yS-. ^L~S-. Akibl a-b ^Jj- Abiljil 

74 'j» il964b j. 4 Kelsen jJ£ (2) 

70 ,_/» cjj'-b' ^•k- 1 (3) 

207 ^ d979 ^ cKelsen jJS' (4) 

206 ^»r Ja\ (2) 
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1 -Lp'l (j Ja-j ji i—jJli .dJJi 4jJJ ‘Lg-P’rJ ilb-Aj .Jbljj 

I_~lpi 3 <_-> Jj>r jJlj .«.iljl 3jA) k-_j J^r J -b>rjJ ,j5\Jj ailj'il) 


SJlJjtSl oljblP^ 3i ibl*-Nb j U-iSsJT oi| .aitjl OjJj 1 >y ?j ilLA a.sijNL; 

/^1 I ^ ^ < * . tf. e 

t j50j u Jl j^ 2 j\ y* ^ ySj x jj tLi*>L>-l ?yi **jb ^g\y\ -Wlsti jl ^_£\_ v 2 j'yij 


^j/5 'ji !!j c«._k_Jj-g.lJJ *i.S 3i OJJ-^ 

i_jja-^ 3l 4i. (jbb^'sj! y£ d» Laij ( J^»jJlj 4J.ilj| i—3 ^‘j jl 4_Jl£- 

^j 1 ^- <-P*ji LS^'^ ^ ;> '->' ^ _/~^b Ua-jy» 


?w> 


bli 


:(1) 


. Aj j y*£J dwLpljj J ^ A^ww*'L%w S yi d.ApULil (jb j^y2«ll i*A_& 


a^ww-Lw^ I o JlpULLI jl ^jLaII ^U^Jt (J$ 4-JliJi aA^-JuII 

J jju Ut Jaja^-^L^S/I oApLaJI ^p ^*oL& . 4j j 

Man soli a^^L ^JUl jSLoJb <J» j^ai> jl L1 p m :a!*3 U LJ 

i 

j-* ULaj ( } ."sich so verhalten, wie die Verfassung vorschreibt 

L»-Llp y\j ^ y^SS" 0jjLaJl ^l-so 1 ~*dM .aIS^JuII 

y\-> 4-ipULH j\ ;J^JL!\j aJiP-Lflil ^1 p 3 jjlaJl <—}jju_ 

Sie schreibc nicht vor, dass man den ^Jjy^ jJ! 9 y*l\ y\j\ ^yr y 

* /9 

LS^jJ j j>j Ju5" ( “ ".Befehlen des Verfassungsgebers gehorchen soli 


Uj 42 ^ 1 1985 ^ tAlexy l _ r b3l Ojli ^J^aJl 5-UUJl ^ ( J^** v ' a *b (1) 

. La Jju 

204 y il960 ^ tKelsen i _ r ~iS’ (2) 
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2Aj ^Ljl jl 4-gJ?r y* ^>-X>- ( J^JL; j jjliSl Jarj -l^^i.ij jb 

c b^jli j»jL L» J js>~ ^yaj ap-L^s Jjyp ojjLiJl {j^i (jbJbj t j^i^jJI 

U5” ^Ldbj Cjjl^-bii ^S~ ^“LJl ‘—^ J- /S*> jl ( j^jJSj ^ s_j Vj <L^?r 

(I) f jL •(*'^'^' f^f^ 4 (j (j^N! <_/^ jjjUJl 

^Jaj A£?r jJ laij .A^ (I) «uijaj L*J»fP bL^i (s^) jb (i—j) ./^ 

uli? i $ j -^'i ji (_$i oJ^ Aia, s< 2 j j jjuJi (J^j t— JJajj 'y ^^15^ ibu-S/l 

S* 

p L*JJaj jl jjjli AjLs a ?jj ^Jal^o . jjjlaJj ULia> ^bJbj 

*y ^S"~ aJ JiilC j' Aj'}l? : -I t_jb-v.il y» lijbjajlj j- 4 t^jjlaJl 

.jjjliU A«jlll 5jil! ^g-^-Jl jl ^jalj^'yt ^UaJl ,_^l .ij-aj 1-bAj .i s\y *.Jl ^J^asO 

jjj jl i a£ JjjL 'y C^jjbiil i ?ri_pl J y>- Oj jju^ ^JjL (^jji jjjbaJl Ja*- 

j^So- jl -by i-l~fS"" lil IAjjjJA/» jl ^a^j'yi c (<—^) 

^SsJ -lalsj jJJb J ji j^ 1 "- LS^j 4 (<—j) C j^ jJ-J-*3 c j jiLaJl 

LJlp" jb ^yaJ iLu^'yi 14 Jli ^1 JL-USl! oJlpUJI j jSCj ,jJJy Jji 

^-«1 jvLaSJ 'y jjjLaJl Ja*-ji jJJjJj .«bjJj^aS jjl^-iJl li ULi? i— ’i j*,-3“'i jl 

t_Jbb>ull ol^j-biJ A«-£a£ J-Jijlj jjjlaJl y* ^JaJy» ib£j jl Jki ,^SI^Jl (j 

* * e 

JJb tOjJLaiJ Lailj-« i_ji iy» il^-l AjL* . jjjlill ^lx^-b 

A^-jb JajLs Ja>rjj ^jjLoJI jJl jt .jjjLaJl Cj^" LaJjj^ LaJ y» jaAJO 

yj jJJ A^-jJbj .jjjLaJl A^*J jj * aL~“*yt y* * c^'y jj5"^ijj 


208 ^ tJjL-Jl ^il (1) 
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(j* .2 j j *j J^ast- JaJb jjjULil -vJ'J- ^j-^JT ^ 

J* 

. dSj^ \Xa j 15" 151 L»_j j5} (JjL^dJ Jb 4 ^ *L>-Ujl aJL* 

, Gj^G I 2 a 015" Gl l>k-*3 ^a J^G*dl 

5Ll>/'5 ! I oIjLp <_$ jjjLaJJ GjJll! ajjiD _/ ^i')j\ ^UaJl j! 

4_w>xLiJl jjULii oJ^-LSil J$ «GwJl ^^3j>j j! i j/s yXi-j . J^15" j^p ^Ip ^^JIS" 
l)U ^ULaS^I ^4* ^ 4JL^Jfij t_3 jl 4jI ^Jlp jllp 

3 J,} LiT coJIjil ^P J-al^ ^ydai ^Ijdl cii J G^L-^I aJipULil 

*Ap 1 ^Jij! ^Lp c—^ 1 p ^^ 4j-LpIS ^wvdS^" l)Ij (. 

j^>r j Jl 4-v->»L*w*Vi d^ApLaJlj ^J5pL*Jo Low* 3 Cl^J *A^“i l, .^ 7 ^JlS-Lij ,4-0 jjUSI 

1^1 (J i^-4*Jl 3 * ^3 G—4^Jl ^jp 

.L^L* ^Jl !<-JjL 

Begruendungsunfaehigkeit tw~-^dJ 2JL13 j*p 5--)L*»Sj' SGpUiJi —4 

^~dS" J^jJj . I ^ -»*,» ~j A^j ^~lP ^ £l ”^ , G J *V I a Jp-LS-U Aaj I^Jl AAyai 1 

Nach dem Grund ihrer Geltung liU ^ jp jJJ5 Jl*j Jlj^Jl /J>or N" 

s y 

JjN! sIajU jX3 Gj?ydl «1*^ ^ ) ."(kann) nicht mehr gefragt werden 
c I ^ ««.« cjl iJ^jl GL5 . LJjJl o*-LpLflJl t ^a 1 adj& ^-^Lc^* 5 ^l a-fplJLJl jl a * g 1 ^ ■ ■ * 
•Xxj ^ ^jGlbj cLdjtJl dJp-liJl J^j ji Lil ( 3 *^ Ig -■» aJp-li ^Jl Uid 

205 ^ i,_jjLJl £>r 3.1 (1) 

197 j» il960 ^ t 66 ^ d964b ^ cKelsen ^ (2) 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


173 



OJ ^/\*w*J < * ww * 0 *)l JL^| *A-»»P^ . 4 - w««w I 0 JkJ *'Ijli \ 

4*w«**L^*yi d*Xp\JLili .O^jOLU g-LpIaJIj \jj& jJLjCj a^wL^^[I d j^pULili ,as>cJl-\ 

4-J^jL$ d-Lpli d \ ^ A*A* ~J ^*-?i ^jl O^*- ^ O OlJJ lOp” G*Aplj5 LgjL^? jJ 

c . . * . c 

^0^ **^Aj jL^ ^jiJ 4 ^j>tJ d>i ;_^4j jl £JJ? *)} (Jjfcj . {_£j>-\ 

01 .S^Jliil d- ) !jLjLP s yi jl JlpI jJLil JjL* ^>-1 

OwLa 0^ ^1 O^jLiU Aa^Lca»^! o-LpLaJI ^^ o0_a Ob 

<J5 \j j .OjjLSJJ {^j')j\ oJ^pLili wL^ 4 01 oljO ip^I 

iiljLAj Cji Lp 4 JU 2 J (jr^~ dA- pLaJI Ot 0^^*0 «d^-4 0 wIa 

.aJlaOi gO-4 ^ljlli ^1 a^j^ is ^\p i 

/^P 0^-^ *Axj Jlj-dl tO^"^ ^ 0^ , * 4 ^^ ,<,, 00 Lpj 

k _£ lili JjL^di JaJi? o—-*-^ ^ oJpULSI 01_» 

-Laj <( Ji,jJli ,»ljij j b ‘uLf-Lail JL*^^Ij k_~~d^A.I (_£^jdl /jjjliiJl ^UiJl ^P JUL; jl 

_yjil ^^JLil ,»UaJl jp jLaj jl k_£ jl ^5" i L«J-p Ub£ iLu-‘yi jl5" 

. L$->- Ji3 (_$jJl jS^jJt) aJpLijl Jg^ZJfo L«-LLP »\Ji) AjL; Jl^-'yb 

jl ^»Uij jb Jl^'yi; yj-^ C}y^ t jp Jl*i jl l^li- kj^O 

Jgljl !-j . Lla 4jli 'y 4~^L-j'yi a-Lf-laJl iUl^'yi 

t 

C^>-j .LJjjli l^ljij jjla^'yi) (S j-$-® ^Ui) J5" jLxpI ^*j A^L-oj/l oJplaJi 

c f js t 

jli ca-L>-lj <Hoj«J jlg^>r j ‘U^-L^'yi a-iplaJl JglI jl LJjjli ^IjiJl j jipl j) 


197 o ^> <1960 ^ kKelsen j— IS' (1) 
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.(_£ ^-^/1 LJ jJl 01 (_^bJb 


fUaJb Jb?-b , b J j i' ^ ^ill ^UaJl Jw5j v-r-' Or^ J'j~*J' ■> j 

L 4 (Jli /^J' 4^-Lw'yi aU^-bJ' • > 3 >r J 'J' J^- 3' 

« 1 * t. fi * c 

yy^O- SjL-*w» oJt*> 0' Nj' (JbiLi 0' .b»Lc JJj Lw* 2j^>rl 

tf ^ ^ 

( _y?l->tJi'V'j •^-*~ p j -M- 4 'J-* bJb JbO -VSj .*>LLJ 0 r^J 'J-* o^O Dezision 
( J^*jJ'j ( j5jOo J»>5""^J' ^..g:'x£ aJj-JIS"" — ‘LP-boJr' j' 0jijjOl' 

(_£ ^4>r 'J_s> . jy ^ j d ' '0_4 'j-b?-' 'ij 1>-3 t jjl5^' JUb 

Jaj'j^tJ' J-Oai' ^ 0r~^” ^ Jb* J?'' ^-L-'yi swLplii' OIS" 'J[ U-i J'j^J' 

<JUL> jlS""" ob UJlj (JLaj ^ Lg_*3rlj 

o^a_pI_aJ1 ^^ j^~ 5 ^ l) L-.*»1 o*-X^-LSJl 5 j>r^ <1)^ 

#* 

^/23^1 jLS^ ISI L<*-^ ^A>U>~ Jlj*> L*2 jI ^jJiJ L^J 

aj«o- 0' >t> jr 4^Jjj (_$-J' Laij a^Lw*V' o-ApULS' ( j%3 3i UL>- iS^ji 

Ob o ls*^ 5 j-^ 'J *JJ>' -'-«j y? jj*- 4 <3 L a '-^ > - j-Ji ^J' ^ ll’jl' 

— ^jbiJ" AJ^j — ^ yjsy» jjt, b« JS' y^) Ob (Jjjii' -bjJ A^_w>rj A^iOb*-' bL*3 

y^ 0b Lfc-ibL» Azypj ^ 2 jM <L;J-J.' ^ ! «-^~' o'j ^ s ~^~' j y* 5 

yfy ^ y!p ^1' 5^ jZ* ^ y y* y& b* 0 ^iLS-S' 

fi ^ fi 

OwLp-LSJ' Ob bcj'j (JIaj “^J 1 _i^0-uJ' L 4 Jli 4-Lc-LiJl 

^3*^ ®J->^J .boJ'i Oij J '-^' aJLP 3 Cl^pb/5 L4 (JJ> ( J^J' 

4^^/bw^' flwVpbaJ' Ob Jli 3«Aj>P J3xJ' !3 a y» y^SS' yJyi\ J .jiy ^LoS- 
Sie hebt nur ins Ul3 0jJo 0^UJ' JU-j aLuO b* i5'j3 yS> -kii Ju^- 
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ijji JUil <u5vJj .bewusstsein, was alle Juristen, zumeist unbewusst, tun 
jjjLi 4_RajjjLiSl j ^Ai RRp ;ob <_jRR RJap IRa ^-^p 


wenn sie das Recht ausschliesslich als positives Recht —^>J 

« 1 

j jjliJi J U- j jlS’” !ii UJ rR^- bb~. Ul 5RRb t j .begreifen 


>cr jr SR^'Sl ti ^jc± ji 4 JRR.I «Jjfc djili OjjLili 

Jb>rj R .iJljJsl !h si «rRt ‘U^R-'j/l o.ApULSI 01 AfiR?^9 jb bJJjJj 

^*Rjj 0jili AjRa jj jjjbiJl Q jj L *JjS- cRLp iiijit dj~b (j^jLiiJl 

«' a-*»**^ L^aS\J^ ^ ^jLaJI i^Jj ^R*p f-R $^Lp1 a ' / s^i 'V iRj . RR*p $.LpR 
«JLA ^RJl 4_^J>r j Otv3 2jR-^ ^JLJ *Vj .W’ jJl Rj jjLiSl jRR 4^-?r J 


RJb- jvjRJl ^jjRJl ^SljJj sjj-v^j jlS” b| R-j 2jR~» ( j5sJj -R-R® (^~~>R 


-LaJ * ^Jb Lc, o*X-pLflJi (J y>- j+JZ* 4j 

(_JULij'yi Lo^l V_aw 1 4jIj (Jl-d 1 _^*ArP' La^- O^ - * 

* p ^ 

. U jjlS R-Rf“ L* jl U jJl5 (£ jA L 4 (3Usj ^ ^ ciU 2 - 5 

4j>- 4j\$ 0 y**,*/7 1*1 ^ \S" (__£ ^j^JJ ^ j' R—-4-wv*»L^'yi G-X^ 

01 f .(%-UiJi Rpj»- jbipN/i (jw JL>-b RijRR j-/sRp ^yoRii tl)l ( ^Ss^_J 

P P ^ p ^ 

«_Lp\JLS| iQjj^RaJb RjJUij l)I ^-R: 4-R Jli RRp Raji LR^- l)R^ ^jRS^ 
iJl* jjR bR-C b-~R cOj^b 0' i ^ li ^»Uij OjjLilb ( jgR jl biji li| A^bw'yi 


209 ^y> i. JjUJI ^rRl (1) 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


176 



-Lis IjoMj .La Jj>- (J,l ^yLo» .\sAi Us S-lpUjJts ‘uipJ .Uiijl jjyll 

i e, * 

(3^ . oAplS .4 j£: 4-LplJLSl j! (Jli L*4 jlp \ jl £- OlT 

(f t 

.iLli jjp v-L-Vl o_LpLaJl jL j.Lfol i_/~^ 4j Ls JjLall 

oJlpLa]I SL-ly J,| toyj IJlaj .c_~;^iL! SJLli y. cctJLii y> l5 Ip 

. 4^LL>rjdl 


{jliJl C^nJkl 

(CJlT) 4jjU*il «JLPliJl 

Die normative Grundnorm (Kant) 


Ljf OwLpLaJI o*L& ^Jid. ^ cy*wL«^4 4 ~Lp13 15*^ 

^ .A-jAjL<L^J-j ^ d^lwLvaJ! jT j* w\_lp 

o-ApLaJI o ^^3 ^p 

s? 

c <Uj]Lp ji ^ip ^_g J^?:; CJ-^L^ 5 0^^ ^SvjA) 0i L^ 2 jI | /^s-C 

^a]aLoj Lijj 0^L3 <L*AaX> Oi ^jpJiij A£dy>- 

( ^ .(jllail <u3A JM>- y* yy-^l ^*jij oL 
.4_^wL^*^/i O-l^pLljl 3 4j ^y^d“i 1 "jl a ./3 i i ^y L IT idjfi^ 

* l y 

LajI-L/j! (_j ^yL*JJ UL>- LLjIj [‘LkL’ jil yJl jy*J a-lpUL jjJjCj yNLs 

jl (_j jUuJl lij& y-JlS^j j*_^bi-! <3yJi y^Svjj .LiL 3 (_^LJbj 

.jy^vJs 0yli ^y» ^ 3y-* (Sj&-> -d’ j£> 2j£-, Cj \S~ Jjs- <LjjjUJI o~GpUL!I 


224 ^ tl907a ^ cKant c-ilS' (1) 
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jj_bj (3^*^ j*i 01 0L^® y* i ~aJ15”" -Lp 0 * ; LH 0jjULili 

j jjL «LpU ^A OjIS^ -Up «J^-ULili ^ ^ JJLdl 3iyL ^_y~ <_£y®L? £^yLJ 

aaUI (j ^o_^J LL”" jjJli «-XpLs j! — JJLj! l^ y jAj «~IpU — ^LLc- 

c # O 

J_ip 3J t ( _£*^L 5 t3j - ’^® Ljil jio y4^1j . ACJJjJi 2_J ^JLa]| 

jLi' A^tLJt y*i a 1 (_)>| -5jAj mjJ| ILa (J^j ,^jw3^il ijjjLill ijljy^*J 
.(3v^jLSl 4pli? s y J>L*i 4j1 ./yvLS"" wUp Swl^v (_$LJlj (J^y^^lj 


<L) ^fciLill 4 JuLLs (jL^ 3 ll~yJ yP ‘U^wLw'yi a.XpljLSl (_j 4 j ylii 01 

2 

Vj «LA 'y La ^yi?yO . 4-sO'Lp'yi 4 JuL>JjL; aJLj j tjj*x2j L."yj UjjJj 

«J_pIJL!| yS^ Li OjIS"” OJiii /^Jl *_. jL^-'yi Jy^»- -Las 4 L 1 ^Ip y* i-^.^---i lJL> 

. Li J^t. .ygl jyi» y*J J 4yvJ L* 'y I 


Oj-'OsJl SyJyLaJ Sjy^JLl /y< J.y?r ^-A-jIS”" >Ap ‘U^iL^'yi S-ApLLSI jy^Jij 0| 

«La .yjpL^i«>r'yi JJL*Jl 2 j yjij ^1 LJ4jL Jai^o jy^jcS\ ILaj 

jl SjjwOl i jArJ aJL>- jl 4 -j yjUiJl ASIL-Ij 4^.« ■ -L H 4jlL-t 3i yLil ^lp Ai yLLl 

obyjLJ ^L*>LpI jl .Buergerliche Zustand oJLl 4 JU-I cJIS" Lf^-*o Li" 
OLL O.A£ OolS”" 4jyLJ LiLisj . 4 JIL-I jw>aJ /y< JiLJ yjpLjasfVl jJL*L 


£•4»yil y_jjj c^ujl L' 

237 t,_yUJl L' 

Ua>u Uj 286 tl981C y- tDreier y\ j« jjli 


( 1 ) 

( 2 ) 

( 3 ) 
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4 JLJ-I j Xaa£- j jSvj j| jryljJLll a-i-A . 4 ajL 2JI ^JljjjJl Jjl>- y* 

jryl yk Jl a-i_A Jlajl jL«^j> ^>rl jr 4 2Jl4A jjS-u jl l5J>j .Oc>JgJl 

:cJl5" Jji jJJ5 (3 sJL?- jl aJiJ-I ^1 

^1 t4jjjliSl jjp djLi-l caJIJ-I aJ-A 4Jjip 4 4 »jI.Aj 4l>- y* ^Ai 

4j jjLdJl 2jl_i-! ^1 J y+py >I cJjjJl jlj i_J^*JuJl j|j yAZyS. ^UU ^jS\-C 

^J5" lj! L»-S~" j| C^j,iSL*Jl j*_^_v2XJ -Lja i_JlX*JI (jL«-pi 4 ^vj 3 ^wLp ^y .^ . a.3 jl t 4-wC' J ji\ 

C t 0 0 

3 Iyj 1.1 -a <3 01 jj3 jfJ»p sI^j L~«> ( j/sl3-| 4iL>- (j^jL^. ^ j * ■* 

p_Jblfill J5" ±JJ jl Jjy j 15" 151 caJ jyL jl L» Jjl jl# ^liiLj .jJ^-j/l 

AjjuJail SJUj jLj^l (JljLol yyry! y' aa l (_5-iJl ^g^l^j 1 ! I-Ull y& c4*jjjliLll 

_ i 

jl <xj£i j: j| (jj-Ut j-U!jl) 3 _^-j|l £-* (jUJjllj c ajI j jA5" L^# 3 ^ J 

jl (jj cA^rjla*- Ajjjli A«l_p 4 J? L w I ^yksji-l lp JiLlil jyllllj J?l j^-')j\ 

^4jj?rjj 43 jjL>-) 4 ] jkj jl L* *Aa>-lj Ujjli Lg_J 2jL>- (3 ( J3 * l Jj 

J5" ( J_j jj-*j IJLa ^Jj 4A* C-- 3 ^) Ajjl^Jl a_ ja]1; »AjJjj 

(1) " 1 JJLU 4JU-1 J J^-oJ! 

4^« ..igil jryljJLll jl 3 j5j ^*-j> ^ jjIaSI ajjjjs jwou jl 3 *^ l-i-Aj 

aJp-UiJl 3 O j|l^-l J5" 3 *-^-*-**3t*jS jJl j 3 _pr J t j-o..y2,T jl 3 ^^ 
l? Lp Ja5i JuiwJ cJlS" JUp A^L-'yi a-lP-liSli . jJJJ5" y^\ j£Jj .A^-L-'yi 


312 t 1907a y t Kant cJlT ( 1) 
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Jj—JlS"* Jcs- (jLi-i i—*)LJ3 *yi (JjUlJ 'y j . jjUl j*_LUlj O jjUL 

*-w 2J LaJ^P L>Usij UJi J_L;J . jb^Ul A^Ulj ^1 ^ywsjjl jjjUl Oj ^.^ - a 

IOLj ^•'yi £-a (JjUaJj (_£AJIj ^Up lA~a Ut ^Lp 4^*bp*yI aJApLs d— jLS"" 

-1 

. wb LC.J Uj J_«Aa jlU j'yi <UjU( Oij ^jUl 4 J 2 JLUI ApUs>l 

jjjUl ^J s- jjjLaJJ LUp t .—^a jjlU« ^Aaj ^J,! JijjL IJlAj 

. 0 J.Uli (JU-j ojJUU bajU» JUpI cJiy" ajlp Iaa J^Uo ^Ujl sjUjj 

; dJlS"" -U Ij US"" jiy> _y>\ j J UI 5>jli4j 

jj.LJijj csjjjjj ^juiii (J-Uyii -U> i^jtUi <w?jUa 'y 

^ \ 4_aUl ‘Laj^U lll 4jolj*y ^j^dU-l ^v» .laU 4JL^jf <LJjjUl aJLA-I 0U 

icjiy" jjjUi JU-J 4 o.^f. (jLco Ujj 

t_ i j-vAXj 4j| LUIjl^ AbU-j ^jls^ y3) ji ^^P i2bP*t-«J 0jjUl ji Lp jl 

o jj Ui ^ 4 ?jbi <J$ c Uap Cl5^ 4»JLp ^aaj LU*" 

L^>w3 ( JJ.s -bjJ jl ^U—3 N . LJl*Jt aUlUI t_jUtlL aJu^iij cLjj^j aj^UaJl 
oLi AjipJ . Ia JU 5 (iUo (_^Ul ^UaJI ^ys \^jU C-J ^Jl ^udjj < 1^ xllJL Pj 

-L^ AUaj'yi coi5* lii Uj jUoLb-o'yii aJlpj c o jjis j-a l« *yy .sau AUaj'yi 


319 ^y> i j>LJl £*-U (1) 

br 4 01 cSj^' O-iii .320 ^ ((JjL-J! ^^il (2) 

tcbcj_aJl aaLO 4j c&j* ciL13Jj t ^2 1 * ■" 

.^y^ud} Ua ^LaII td bJllS/^ 2jLJ! Apij^jl /5 
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jl 3332-Ll .J jS- 4jj5" jjjtaJl J3rj (j r» tj^ji 01 




lili 


3&j -<_J3S" ^JJL*Jl 33 13^ liN “U^-jUi-l LJl*Jl a^lj^l «Lp-II? ^j£- i *ji£ 

UL3 Ji^LJlj 3^0 J_aJ 3 ji-i (jy 4 jiot3J 3ji ^ 00 C 34jJj ^»3vJ 


( 1 )" 


.<L*j^3jJl 2jaJu3l ^^3 'y^pj laJ? /^xJj Cjy.g.o^lai 


' j ^ 

jJl jjJLail 3_aP t_~***v» 3^ 2 - / “ ^3 Sj jLio cOlS”” f-ljl C-3s~LaJ 
33-11 cOlS”" <33^ J y~ 3iJ IJl* ^ \-iLaO*>lj 3J3 ^«^JaJl 0jjtaJl ^1 s- 


j^jlaJl ^Js- CjtJJiil 3 0 >j? 03" jJj 3 >- t^ywsjJl jjjlaU ^»33 J yu 

ij£\ ^ j^ r3l aU^I JJ3 j c3lS”" OJliOJj . 4 Jj 3 jl j~lo Ijf 

;*>l5lj jjjlaJl f,31*J 


3j 3r*^ OliC* j oUj^ 2uxJl aJlp u &5 3 ij\ (quis sit iuris) j y \i jj*> 3 
jlT 31 . j~~o 01 LuSo:. co>3j jJisi S aOj& aOp i -. -^i 3 jI 03j 

i i j*j 4^3*-jjr, ^3Jl C(J-Xp jl 3 ^ j^s cj3j^jl3I s3a <3p 3 


^*i|j ^-a j^r3l 0 jjliJl 3^* 01 ... 33p 33" ^ja*j ^J33l 3^**^ 

9 c f 

"* ?^3^ *>0 3^*3 j-* ^-*1 _f*~ 3 (_$33-l j-!l 


(_jl3-31 oLi 13 3« <31 j3uil i- ** — 3 13 ( ^ I j 3il^ 3 -A -4 01 ^^-c. 

j3 ajLv^jj 0jjlaJl J3rj 01 3^-3^ sjj-i 3 0jjli sJI-Lp-j 303« 


3jj<j L*j 24 jj/5 il907b ^ cKant o-)3 (1) 

Ujju U j 302 ^ (1985 ^ (Dreier j\jz Ojli (2) 
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3 j oJl5" 4 jJ ajl j^\ 3 jyj L 4 \Sj* ^ jJix** 

\jfii3 <LC’' 1 j>\ ol*JjJuLl J5' A-P j ^Jui t^gtj >svJl 

i '■ -L '>*• - J O^JlJ (31 ^ ■■ L 3 ' A*.»o*«U v^...^- -- : O^JlJ 3/ L* Oj 

i^-^>rlj ^_LLljl OL^ocJl O'VL»- (3 L-^^J jL*il IL* LJLi Ll Nl 

OjllijL AjijJl AjjjJi |_jylji ( JS' ^LjL La>- ^A ^2uiI ApUa4 

^ i' i' 

aj^ 4-1 j^>- LiS' C—iiS' ^Jj cL^-jL/ 5 LJk aLUs oJlS” y >j c^t^LLil 

7 

jL*Jl ^JS^J L»j (_£jj! j J- rr j5 V ^'lj wL>- jJl Jj4-I OjIS' &jy*-l cS-i^ A~y2Jx^Jl 

jL- ^»Juil}l ILa Jjb* jl p.lJgM <L>xa- a^>,|j3 J^L 1 (j- 4 Li (_3vH La! ?ajujL*J| 

Ai,UiJl /^jjULil jlSs3 iLiS' (ji 3 j-® j* (_5*-L 3 J-^ OjjLaJJ JLill 

(4) .UjU LJk 


• l~.~ jL' .ajip a**^Lx3/^ g-ApLaJI ^j-LLJ A-^-**-3L 1ju& t LL La 
3 i l,L 1 i'-jIS' „a*lp a^*iL* 3/1 ^LpLaJI 3)1 ^p~b LaLjj ioLuI^-a! S^La 

i ^Or J sJlp 15*)Laj| JLL"f" j! sLaj ._ilS' AjL*J_fiJ A-^L*^ cS^Lil LK" 

JL jJL*j ^v* aJLSI LjISC^VI 3^rA j .c~>3nJ ^jJLvLaJI ^IjiJl jlkt ^jL». ^ 
t^^Li aas A_*i_jj cAjjJjL 5 o.~*L o —1 VS' L& Jli a-^L-'^/I «-ApULH 

ap11?I 3)L {.Lpo^iL iaj Jj LI ( 3 ^-^- <I -L 5 jkJl a.La .a-^'Lw'^II ojIS' aj Jp 1 


Uaju Uj 229 ^ (1907a ^ (Kant v^JLT (1) 
10 (1986 tDreier j) ^ j jli (2) 

304 j 297 ^ t 1912 j tKant oJlT (3) 
237 j? tl907a j * tKant c-JL (4) 
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-LjJj 01 l -L tU Jli ^^il 4 **^ b*'y I s-LpIJLSI js* L-->b”" o-Ll (_$iJl ^ 

iS^j caj^g-JJl 4 ipLw 2 (j ^ <Jb (_£-i-!l jb*il j JJL* tjl~*-« JOb 1 - 

l-ijSsj . t^jb" L4 (Jli A^Jl Lflijall A »,H ^4 i_l~jb”" Ajj^JlS 4 ^>r 

0j‘lxj ^yaJi>cJL^»j Jl v_ £ ^ Jl; 4 j^ jaJl <bj^~jixil s^JaJl 




LJb 


^ ^ 1 A J ^ j */3 lb (_J O 1 b-& ^^Jj*l ^lP ^K 4 ^ * C— A^^a b-v'y 1 .^bbl 

^C-blS" Jl ( jb>^uJ Jl J^aill l y+4 jJJJJj •y’Jj 01 c-«j£ JryJlSO'yi Jybft 

^<3 J <uSsJj tO ^Jij (j 4*jJL« 4_^Lv^/l sJpbLli ‘tlpLifi; 

1 ^ 

( jil jZi^\ \JLa ^3 bis .Lob»J ilbj^JuIl 2 jj~Jl 2 J*L~j (jl*!; «JjIj oljj^aJ 

.jtJJaJl (J*}b>- OJlS"” bg_*Jsj ^jl ‘A^b^'yi a-Lpljjjl i _.fl. Jg .b l_:£ bft-Lp 

o-ib"” b4 (Jli ^ii 4 _^ L- 'y l aJpULil ioIjjjIJ J^^u^s c^ysl j^'yi 1J-* ^ bli 

L 4 Jb ^Jl a^vjL^^/ 1 sApULil t yA *u*J?j ^iS" 1 J^jbaJl ^1 p J^_i 

bkjblpl 0 ji yA j AS* yj*p yA d^lpljj jT 01 £-> jCS*\ ,~<Jl * ^*obk ^bLw^/1 

1 *>; a <u5Jb>-'y! jLipI <_£l J_0 c_L>jj b-LP ; 4 jjL^< 4_JjJli *-Lp15 

— LaJ^aJ ji bl— cJb”" L 4 <Jbs /^il a^aL*a')II sApUI y&Aj JjUil J$j .oJb" 

>J 1 yASJU tbjL^ ^jJ Jjli S-lpb ij (jl l £ S jJ yA J 4P j-b> S^P-li Ol 

jJl 1 Jl* ^ aJpli JS" SpILsL Li*>bpl ^IjJ^l LJp (JbJbj L&U^jl bl L^p 

^JaJl ( JJs^xJl ^j-i 1 lb*>b>-l ^^ujll ^Jbuiil jJl *>bil 1 Jl* Jl 

>tlr jr <u J15 (_$JJl i-p1j jil j jaII 


102 tJjLjl jJ.\ (1) 
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(Ojla) oUpUJI 

Die empirische Grundnorm (Hart) 


iyJS~ 5jjLotl! U^L-VI SAP UJI y- ;»V3nJ I Aap j c^JUJ UU Uo JUS 

^Jl ^»LAl j^aJI jl .ua^La U J15 /^JI A^wbwVl oApUJI <x^p aU ^jA j U U ^~&l 
bil jj ^ja^j ^51jJl jjj aJUJI i_j Ojljk U Jl® ^Jl a-^U-VI SapUJI a^*Jj 

aApUli JjlAjI ccAjIS"" l_4 (Jli ^Jl 4jjl**ll a-^UNI aApbalJ AibjsVb tJ^Ao 

* « 

.U«^-a Lp-L a i^JlLia Uf Cjj-^AS^ l_4 J15 /^Jl U^UNI 

jlUl Jj tbasic norm U~-L-V' SApUJb a—»L-VI aJApUs cajLa j»_~u * 
oj b U^ jJJju .rule of recognition jlJ jV' SapLS LpLp 
jl^ .a-^U^VI «ApUJJ j y */Q j5 I aApli J *>- 

'.A^U-NI aJApUJ aULa-UI C->Vbbl £jA liVjajl LjA~« ijA~JLi b alll i_3jU>-V' 

(_£Ul (_j A^*w*Aj jl^5VI «ApIS jjAs t JJUjVI JbUl Us> ^-Ul^Jl iLr 4 -? 

Rule y ua jU ibA-V' Jaa>o) bjL- aJ_ yli ApIjiS" cApIjUSI AjA^aJ joU^ 
j ultimate rule ^juS'l aJ jlUJl SapUJI Ul (3) . Jib j^US" c (Norm y V-Lj 


245 ^y> 11961 ^ cHart Ojl* (1) 

l _ r *Aj tjjjLjl yJ>.\ (2) 

97 y ‘JjAJI y j.' (3) 
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J* L^J ^1p lisljj jh : ~ aJplaJli ^ ^.(J^jjLaJl ■» ' 3 ■ i ' 

^Aj IaIJp L» (j (_£JpI j-aJl jb j 

- ^ ^p 3^ v-Jlj L^3i (3^^ c^^-33" 3 b 4-*^L«-*i o^-pLaJIj ^^ 


1 -lA OjIa Jij .J,jjUlH ^UiJJ £-bfJl (3 (jij 

-wL/ 5 jl Ji'^1^ aJpli 4ji^p caJ i_»>( js*- j?-1 (_s3Jl 3^3 4jt*X^'^(\j 

^ ^ 3 4^111 “U^-vJ U jA 0 jjIaSI ’. ^lp l -~ :> *-3 

^?3-vC. jjJL*x> ^ a *h^ 01 j*-® 1 '^ .Az*t^a\ t L/2ji jJ_J oli*)li>-'yi ot* 

^ \jlaJpli j j^-Oa^ jLio j! cjlaJpli i2 jL^-* OLio £r\ 


dJoPlS J) 


^*-3i> ^J^JUj ! j r al J Lg^SsJj tJJbt* ( J^Lio -LaJ OwIj£- jl 
31 ^^a>r jJL o^jU3 -uj^- j_p 13—\j i_j^ljt)t ( j^Ls^'yi , U>pj j*-3130 cJ^ c ' 

^ ^ .^JlJ 3 jL^ 4 Lao_pr_* 01 jL*^ 


sJlpUs i_prj jP tlo jJO 4J i *- - ■*■-» .*aJ i ^ 0 01 

JS' jLjL*lt ^A jtji'i/l aJplpi .jl 3 **^ aJpli Ob j~* ^jP 3^5*^1 


102 

u* 

c^fcjL-Ji 

^3' 

(i) 

104 

o* 3 

c JjLJI 

^3' 

( 2 ) 

L^-bu L«j 103 

(J* 

t JjLJI 

<^3' 

( 3 ) 

245 


L ( Jjj L^Jl 

cr3' 

(4) 

107 

c/ 3 


Cf3' 

( 5 ) 
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biilAj (_£J j! j b^ip'il jL*ll Lgi-yg jj ^SsjT ^>U cj_^^>-^1 aJ jJULil ApS jjjJl 

t 1 ^ t 

^jjli ^Uii (Jj bS^AJulI .sAaA oijS^ (Jjb>- bso^’rj j| .Lbajl 

(2) ^ =* 

, b^jb-^ lj^aJ 15 b^jb*/? a-f Api 


i^rvo Aji! .blj^r jb^-* aU^ab-J S )!l flApbaJl a!S\_Ju 1 Jji-I lA_fi> Ab&J (Jj'^j 

Ojbft Ajj ,Aa>rlA_^Jl Ajlp J3-I IAjI> b)b 'b ^jju LA/5 ^xfA*l b*A^P 

A*j ^2j>cJaOj ct-AO^ip 3J^3Ji *jl^Jl J^Lb j3j Cji^01 aApl5 Ajjjb 
AJf"Lbl aISCaJ.! .(_£ j>^|! <Lj jjbbJl Api ji Jl jb _ / r^3 d_—?-*3" b*0 ja>rj b3Jj 


b9^“ ^ ^b<*-*Jl *-®l^I (J$ 1 A^- oAp\5 (_J .(J^abiJl Aj 

^V» Ajb j r 33-l ^JL ^J,| t(_£^Ar AbLajJl ol a,,\tz)\ jb AjLJL>- (JUbjOH AjdybJ-l 

f _ fi 

3 ^j-^aAsj ^-^* | b^ v yi aApUiJl (J5 Aj^ lij 01 .£js!jJJ baij ^b«jJl jy^ 

^-ytbbi Jb« |^_oibb> fljJ ^jbJA ^ b)j^J jl 3 0,1 ^15" jA> bi ^ Jlbi^l j! 
.Li ^jsj-« Ad« J-^rj t JUbJ^I l-bfc £-^b ?jj 31 Jj 4^51 jJI Aj>-J jl Jj3 

* Lbj 1 4 "4; jl AAjbfc b& Jl5 ^Jl Ajjbotil A^^b^'b/I aApLb!l j\5 A_J £-j 

b« t -jA Jbij'yi (_^l cA-^b^O/l SApLaJI aj Jfej (_j AbLJiO-! aISCaJ.1 ^^A< ^jSs^aJ 

^ \ j_3o jl 3 ^3" jPi 


1»Jj<j Aj 105 ^jP ji £Pr 0>i (1) 

98 ,_/> cJjLJI ^0' (2) 

223 tl981b j> cDreier y\^ jjli (3) 
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0jjldil cJiJ ,j*2 
Definition 
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: Jldl i_juj*s]\ Jl ^ yA A) di ^^c2j ^Jjidl Ja ^*Jl 0jLxJ <1)1 

Anspruch auf AilJbJl 31 p1 y> U~a Ju (1) JPl y&\ ja y> OjiliJl 
jy s jji-O J ^fent gdl JlPljiill apJjSoj c(2) Richtigkeit 
.Uik* alsbi Jt£ ^ cUpUii jf ^U^r)M jjutaJl Jtsr^b 

jdlj cjji-idJl iJi» ^lSo-Sl ULk APjj?jll ^P'jaII iS-yJr ja Uajf OjSoj 
jyLJl AJlxal jl AJpliJl j( ^pUa?-^! jJbh tlr 0 

jl CsaLi! (3) Jl aSUp^U .2iika Sbb: aJU*J| ^'j .^PUwr)ll 

JjJaJ Jl^JlP JLa^J jl j / j' c£j^SS' ‘bjGd' 

*".4iUjdl filpl y> (wJLSa^ JjJbtJ jjiUJl 


: ■Sjjj ^ U-j 

Das Recht ist ein Normensystem, das (1) einen Anspruch auf 
Richtigkeit erhebt, (2) aus der Gesamtheit der Normen besteht, 
die zu einer im grossn und ganzen sozial wirksamen Verfassung 
gehoeren und nicht extrem ungerecht sind, sowie aus der 
Gesamtheit der Normen, die gemaess dieser Verfassung gesetzt 
sind, ein Minimum an sozialer Wirksamkeit oder 
Wirksamkeitschance aufweisen und niht extrem ungericht sind, 
und zu dem (3) die Prinzipien und die sonstigen normativen 
Argumente gehoeren, auf die sich die Prozedur der 
Rechtsanwendung stuetzt und / oder stuetzen rnuss, und den 
Anspruch auf Richtigkeit zu erfuellen“ 
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Jjjlijs (_AJj-g-9 ciiylJuil J&j A^?rJ ^j- 4 0jjLLli v_ju^*x!l (jjfcj 

0 1 
AJ^IiJl ol .o y UJI oL> j ^ i—Jm j*A\ I*La ^ ^ j .0 jjUU 

aJIjaJI jjil(a*^lp| 3 j 2 j 1 Lg-J| i^Jij jjd) 

a ** s? 

^ ^.Ajtj^Jl aLf-l y> l-Lw« j-A IjJjJ^- I j^a\C- i_ij^jdJl Jj^ ^-.~.a. l li 

IS-Ljuj ^_j ^«-s^s ( J5Ciu *^f caJ!Jj«JI aLf-l^a l_L^ ^i*j V j^Jl jjLiSl lL*Jfij*b/li 
I Jw^ 4 <L?~LJl «Jja u^J ^ \a_JjJIS A^iij! c~~J ^5ljJl (j ^a 

cA-wa®*^'l ( j<* j«Xi i_s^” aJL*-^ ^olb 1-iAj ^ .LuLjAvaJ I-1*j aJ|J-*J| alpl^ 

Lfr^Jj iaJIJj^JI oIpI^ 1-L^ 4 ^Jl^Jl j ( jl*J “'-«■jUJI ojJliSl A^JaJ1 jl jLxpI ^Jie- 
/gjiii ji -L*ji aJ-<>^ji otjL*xp*yiJ u2? . w^-o ^ip vj ajlas^ *y 

oLp\ jA IwLj^ ^ il)l 3 caJIJj«JI alc-1 j - 4 I~l1 ^ 

^jjUJl Lgjclis a^^iiil ojJUil jjiJlj jjUil a^U;N/I jJLjj V aJI-uJI 

-X*JJ ^iLJL>- ^yiilj j^*j I3_aj ,Lj jJli a^*^ L^laasi aj^Jj tL^L> j~» <Lp 

.OjJUii ^UJl Jliil 


bhjjtj l_*j 54 (.o^K p' Ojl^ 

(1) 

Vaa*j Uj 52 ( j^s t oTAp' Jjli 

(2) 

IaAjij L*j 71 ( jP’ t3^}lp' 0jla 

( 3 ) 

68 ^ jjli 

(4) 

IaAaj L«j 56 ^ys Oyl5 

(5) 

57 ^ to“>Ut Ojli 

( 6 ) 

71 ^ co^ut j j'i 

(7) 
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4jJ_JJLxj! <ujjjjjcdl yu Ait)3ll oiJ> i_ijjjcJl 3 * 3 ^ .■»—-«~a-' 1 3 j 

«uipliJi j( jol3j A_jiSv3Jt a_»p^ 3 *-^ ! 0 jjLaJJ 

i> 

UL3 apj3j1I Jp4jJL51 ot^jj 1 3 =! 3"-“' 4 ls^ £^ :>r 

aJ jJLiit a^J giNf 1 ^1 p 3'- j- 3- 4 .i_J*j-V- wali 3“^ 3“^-'^ dUJoj 
<U>j 2 j*}lJ A^^*3 Lj 13 .A^j^jLaJI wXpl^Jlil ^£jl 3 LS^J-* v3 i_ 5 ’^’ 3 

.^Lali iJu& 3 A_LP (jA 5 jJ*J Llf t ^jjJj j»-O.(jl ^y >jXail Ajib»tjdi A»JjjLaJ! 

.(jLs^Vl AjpJ ^lp Lp-3-X>r| IjjJy* 3jS\J 31 j-fc cL« j ^& 1^0 jLJ?jl 

o j z. ' L'.'i wij i 3 3 ^-* 33 a 1 ir?! n jij^-^ji ^i 3 o ^j .^33 133 

^ s* 

v' y^2 ^j*l j 3 ^a 33 ^lji3 j^^J L*3«P Aj>r ^ ^lp ^ J* 

»1 ^p3j^r^M jojjl ^ j ^ 6 A jl \(j3^-^/l A^r ^ ^lp Wpl-^dw^rj ' y y* -\JJ 3Lyl? 

A ^ |y? i^l J3" 3 ' 3 ^ ^3jl->dl oLo-yJl ^S- 3 (jLa^^l A^rj ^^ip ^jpLflJl 

j Jp (_jy^*3i 3 jU •;j ,!L-3l_UjJ O jjLfiJl A^jJaj^ll Jp a3*J|j AJA«_jjii (J "*" 4 tA-J^I-A^I 

3^ l-$p3 , l 0 j^ 3 3 ^- ^ A A«u jjUL)I O^ipULlJ ^p3jy?r*VI j'V cal^S'^'Vl A £* 

3 '" a_j jjLail Jpljjaii y 31 ^-3 Ambili tliVj . 

O^jLflJl A-^Ja-'NI 3 J-J 3 -A t 3 ‘^^'^ a ^A- ajU i^ S ' 

jo3l ^ j g a j 3 33 Uiil 3 jj^iSl •A^Jaj'yi i_ 5 ^" 2 _c^ j ^ .AjJ^ajd! 

3 3*iJt 3 (j'y CA-«3 AjLyaj Ajplijl j! ^C-LoJl>tNI 


LaJju 140 t6*)lpi (jjli 

Lft.jju l*j 135 jjli 


(i) 

c 2 ) 
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j! j ^ \ LpL«jj>r! IjjSsj j/ c? aJ jJLail A^>JgJI aL#i f IjJl aJI>- 
j^i.1 Jujax)I ^y» ^liii ^jA (J,jj/I ajijsJl (j sjjS^jil jb^ 5^ixi 

s_ju jaxSI ^j- 4 ayLdl a-L* jwJj .Ows jJi aJ jjlill j^JfcLall ,^ip lj2j I ajlpl 

a^LpLaJI jl ^Lp ^ c3 ^Lp 

j-A Lla ^iJJ^ <J$ .^jLs^aJl pJLjiJLi 4^Ju*Jl ^r 4 ^-jiJ 

jobil ap“ <_ijb£ ^jL/aJl j»JiiJl AC* ji ajU^I JU L-fcj ^ \jv-UaJ^ Asrt»- 

jl ibpj .OJ^jll aJpl ji ^Jaj^j Jj aIa^OT. j^U vjJb j/ ^pbjJfarj^l 

^pLoJ^-^I jb^^Jl ^^lp (_$jil JSLio osijij J^S" jijjli ^iJaJ j,jjlill jb^^Jl 

<4> .^ftUty jb^Jl ^P AJP 


Au jjlaJl ApI jiJl i_ju jxz] I ^liil jt-~~a^l ^v 4 AoliJl a ^JLaJl (JjbjJ j 

A*J jjlaJl Apl^-A-Jl jl ^jbjp^ ^lp 3 ®^jj3-aJl aAP^j , ^X~* I AJJ tJLis AP $ja j.1 

. ^^jliil jib j^S lis jCj ^pb«JI?r j/l joLJi jA*J j/ ji,_yj V_d3\ *l|ls'.ll i 5 jbfl a.i jjjil 

A-iSsJuJl AP^^jJl jL*- 4 Jjbp ^JA ^jAl* ^p* ji(j (J w\-JLvW I jL*il 

(5) 

Ajjlj C jlA-J jL*il |AP ,^ f Jp 5 # (_Jbs^"j/l A>r ^ ^^-lp bpboJfSrl ^|i.l ^f-wA-iJ 

^j- 4 ji^l As- p*6 _ ^ 2J j/ IaApp ji ftjLail b&bAP^ja^j*l a .5^jbii a*j ^jULil Api^JLil 


141 ta!>\pl Jjli 
\aj 77 t»^>lpi Jjli 
la>_b«j Uj 109 ( _ys t5">\pl jj\i 
145 ^ ts^pl J j\i 
142 ^ t»Mc-l OjU 


( 1 ) 

( 2 ) 

( 3 ) 

(4) 

(5) 
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C^jJl ^ L^JlU a 1*U^ (j^^-> ^ I ^ jobil 

4j^ J^>\>- jJi (J,^jLlSl ^j^-ill Jjj ytlJl ^ ^li)! JwJL L^J-u 

|Jl&j . l) jjLiiJl ^1 ^«JUj L 4 jAlJl oJliil £-ji c^jLvaJi 

Jj4U~J L» (J-^-9 ^ ^ .jjjLaJl ^ yJU* J j^UJl (j-^JgJ (Jjaasl c'^' J*>L>- ^ 0->O4 

-Odf—J 01 J / jl 0 jjLoU ^jXftll (_1 LSt1 05 O^jLiiJl J»02j (^3Jl ( j/£>c^Jl 40j 

o ^ 

0jSo A^Lf-j .0jjL 5 j-A (_£l 0 jjLaJ! jJ,! ^osjj o!l_L*Jl $IpI y ( jhy 2 - >c -3 t4-Jl 

0LjL*a ^1 iLi^^/L o^Jli OiA> -Ai ^ j^J tO^^LAl 

<jlj\j \^JLll ^jOLc-i LgJi ^Jl ^^^--^sl ^e^^L-1 0-15-aS *** Cj^-a-iJl 

# 

^ilQaj ^-vJ JLu-j 01 ‘w-~^ j / jl JLX~J lajLjti) 0} .0jjLaJl lf.ja>r 4 1 ^.,^ ; —Ij 

£t3xJ-l OJOj j.lj-a* OjjLiil jj,! y>Sy .O^jLflJl J^-OaO ^yi\ji\ -X*-Jlj J,liil -boJl 

®Lp1 y i3^~ ^ jJj ia j50* -OjOJ L^Jlp 0^jLail J^ja; (_£-i-Sl ^^s^wdlJl -OoJ1*j (_£-L!l 
.Sjl-bdl alp-1 ^a jui>sjJ CjIj! yi\ L^Jl 01 J^il Ttst^-I 0-LL jl cSjI-bJl 

.0^j'JLll Jfej 4^a>rj y» *1 ■ 'a .all jl yi\ -OLuj 01 jSLil y Oli 0-15-0j 


laj 142 La_i*j L*j 77 40*00 Ojli 

L»-Uj la j 54 ^ 40*00 jjlj 
\_A-4aj laj 117 4o7>bl Ojli 


( 1 ) 

( 2 ) 

( 3 ) 
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Cji j aji**, J 3 a-oL-Jla]! ^1p ji>*-Lil 1 jj^ ^gjl^-ij 

iO ^jUjl <Uj5^~JLsJ| jlSsJ^I y&\ ^glp j l y t 4jJ>\Jj 

Ajl^Is j-LJlp Qy>r j-< a-LJ ^cJ-aJ ^Jip j+eZAj iSyj c<L*t*Jl 

^iL-j J5S^> d^- 4 ' jjjti 2jL-*>li l _ r ~Jj ^ 

j^-lil '■** j l/ 3 -/^ f tlj -J^J 3^J j^J j-'jj 

I jj& 3 y^>j£, Jl .,^"1 ^Jj<J -, g :c- 4 -Lu ^cAiJj cA^jL-^-LaJ' ^ 

^I L »jj jj^o-LaJl J^3 L« J,l 4jLi'yi * 4jl L»3" .t__j\_xSvJ\ 

^wOwLaJl ^ ‘“ 3 ^ f.L*OJiJi yj 

li* j jJLiit Sji^vJj LLsiiS 3 iw—^ £y*-> jl j j j^t^j Oi^^j 

t <0)1 OwL» 4 jLxS^ 3 3i-^*~“ fc j' c «du^LiJl 4jjj^-«3rl ajIiS”” 3 0 

j^ jl C4_^j>r ^ j^p\J~\ C^iyt S 3 J-^ ( ^ 5 J > ^ ^ ^ jd-^i 

. A_o\_j 4_£4>r { y» 1 ‘US-v-vU 3 ^r’ 1 ^ d^dlo 




J —J 


^jLJLsJI oIpJ, l 3>JJJ >-»-» (j 

£ £ I» ^ £ 

3 t_5^" 3’ >Ci “^ 0^ \jy^* *oi^o.3^ La3I^ 

2j(_^ £-4 La-g- 4 a.1 ^jLC, l)L*-*jJ 4j 'i! ( J^Jt)l Ijjli 3^* 

c4^>r yA ( _ S J 4 >1 4 j J (jjjL-I <UJLi (^jjl 

^ 3 J J- 4> y^ (3^^ ‘0w*Jbt!l oL^i ail 

i* 5 # J 5 

*-\_^j \ I^J>r d-J*S^ . liLki »ii ^4 -Lvw 

L ,~ J «Aj 9^ ^r 4 A*flj 




<L« j1jc4 ^JjI ji L^2 j j?- c 
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ji' ^I L «y o>l-^oli cLJ 4 jIj jp-Jlll 

j« J ^ 

i—Z' j tlr JLT ^«jLa sjjL> v yij o>jLa iLu^'yij J cOjjl (3 

c-^' J 
t \ 

(_j 0-**J 


dJJLJ' »bZ Z 4 ^”" • i 


2002 Jj^l j JjT 
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( ) ^i'■*y 
Thomas Aquinas 


3 (Tommaso d'Aquino : 4 _JU 2 jV 6 ) ' 6 >y <j~i^ -dj 

a^UU ^ 3 J>A\ IJj .1225 ^Ip cLJUaj| j Roccasecca iSL-liTjj 

* 

aj|j3i 3 aJL- 3 ajjJij j y f ^ c-d y c 5 

jlSLgAjjJl (3 AjLdiJl jjlp jT Cjw^rlll A^-ji Jljj tjj-tiJ' 

Cologne Li j]jS' ^U-j Paris ^jL 2 j^U- j 3 tDominican 

j*Lp (3 tooA*>h>r 3 i 1952 ^ Ip 3 _j .LjU >1 3 
233 j ^j%p .Magistrate oj-i>!>Ul 3 a'jj^S"oJl a^-j^ JU 1256 


o~>- 11959 ^*Ip oLUj <3 3257 ^»Ip 3 ^j6 a^U^ ojji>*>3l 

^Ip 3^ t(3 AjLudjiJi^ \ 

jj> j? Aji^bv (3 ojt-R! <j^j9 3 “d^p ilp 1268 

jji 1274 / 3/7 £CJjLq (33 .LJU^d 3 AjcaLsr 3 «Jpoj 4 jU:*t^'yi 


i-VAsj UJJ 0 A"^ ^«j-dLSl 3^* 43 ^ a-AO jjd■ . a ~'3j (1) 

y t L «y ^-«d ydl djjLw^fl yC> a_J y>\ O^aJjT CM DaZaj O£jU* Ua>- 


5~JyiJl oJJl j aiLij'yis c5iL>^! a-~J_ r aJt aalil 3 de ob'yt -LiJj St. Thomas d Aquin i~~j yjJI 
S-—uJb 01 JjjJjSi i33^ (*~a Aiha^lj <LjA jdJ) 3 h«tj .de y~\ ijuyeJl Jl da^l^j j»jS 

,i_ijyc)l Jl 5iL>! OjA «.Lc^Sd 
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s* s* 

a jwa a)! AjL>- jLp! ^v* ' ' v ;^ >c ' ^^rr*" ^j-> ^oJuiJl ^X*j 

^(jJlSl j^dUeJ 4jL^diJl ,*j^ laJ ^1 p A-<ijd aj-ti ^isli 4 OjJfc^AJlj ajLLIaJI L-2jjJ 
(j y^\ jtiipl U> cuiis" ca J^as- 2? a_^]aj j AjL~L /tJapU t-^>«3 

^jS""I L»jJ ^*owL«Jl * ju ~ 1 s ^.JaJ 2M Aji^P 'Vj .a-L*j ^A^Jjijl jSIaJI 

j^iipl Li JljJ L*j cI^ajUaj l>jjl (j jjylU ^iLwJjiil ^S^aJI 

25 1 "J ^- ^"qJ 1 * 4 a ^ .*^ il l A-w»Axii ^.».«3 ;^1.i A3 U?l 4^*-fP Le*^j t qP* 

<_£ j)aj\ <LjL*Jla]I jjJ^Jl i_juiu5”” j A^JLgJj Ool*^Url 2? A^jL_-liji Olp;'^ 

4—3 d— a! 1 idp ^S\3 ^ ^ ‘ ^ ^ 


1252 ^lp (_^J L».y< ^J 4^JgJ ^^ d*^Ual~*4 ajj^AJlil AjL^- j*Pj 

.Li-Jiaii jlSo'yi ^jgp l Aj^JkJl 4 _~§j jl 4bL~2 aL>p J*>^p- 11273 ^Ip j 

25 A' .ol^lj o'ytfl^j 4_-lS”" aJp 4a j^aS* A*J 4 a-PLo^AJ^ AxUL 

La Somme theologique de St. aJ^&S dl ap y^\ ^.f l$Jp jiLl apj^ 
4 AjjAjJJ(j a_jj_iJ| jy^. 2^°" «a^IpjLsj-* Lg-j JjL: t Thomas Aquin 
^j ^ a -» 2? 4X;Jb~t>t-dLj J iiJ^jLaJl S I L »y ^o-LaJ! fUil ijp j jt-fllj 

0jjLaJIj ^A*yi d jjLaJI a^Ssjj 4^g*;»«)gi' 0 jjLa]L { ^^a j Jl 0jjLili aL^3j 0jjUaJl 

•J^> 


^jUp aJL jjjliJl Thomas Aquinas ^L »y ( _^ r o-X_i3l <-j y»j 

Une .^*IaJI j^~\ -WaJL 4jUaJL*JS Bj-Wsjj A*^iaj 4£-«AfAl 25 oli*>l*]J 

ordonnance de la raison promulguee pour le bien commun par celui 
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jylill j*y>r ji4 j! a^Ipj ,qui a la charge de la communaute 

Jliij j_ Wajj yl*j (2) ^Ji*-!! jij y-jia (1) :aJUI a^L^N! oLIjaxl' 

ybJl jJ ~I yi^' iJiJLgj (4) iyyji AjaLJl yp (3) 


y >j <Lex Aeterna J,j^l jylill jy. j dJu ywyll jylill yj jfybj 

^Ip aI^T Aj jl (J,l~j*^l ( Ji*jl 'V yJlj ajl J u.* jl yJNl ^Jiidl 

y* lJu& j crevelation ylNl y>-_^ll y ^1? yp aj^ j.yr aJI J^sj lilj c<uii^ 
AjLIS" yS^J y^NI f.yU 1*1 j iLex Divina yWl 0ylill jl cAj y-jll jylill 
a_**Js> ^ (J-a-j b* >*j tLex Naturalis ^.jdall jylill j-*j t j Ji*Jl y Jb yp 
^ q J 1 A^r^^lyll Ad^'yi i ^ ^lAl «4^j ( l I ^ cA»A*bbl 

b£^bJ*l yp yAii ^Jl £_£.iLil b»_yjljj dySjj.sl jb^ol ^J5”" Jip 

Cy^*ly»f cJLylj yg-OUd C~*liU y£ iy«-J "b/l l$5jjil y-y jlj c5_JyN 1 
jylill ybll j droit naturel primaire Jj^l y~]aJl 0ylill- JjNI y~oj 

.droit naturel secondaire y~Jall 


jylill p j ^IajA *_jy>r_j Thomas Aquinas yjjS^I l*y y Jill yyj 

jli ^y-Jall j ylill £_£.iL* ytja _^1 d y lili i_i!b>- lili cyu-iail j ylijJ yijs jJl 
Aply yN j*^ aipILjI yjb-l y* ; 4i AfSClj yl y?-^! >rlj Uyli jj^o 

(jj ,A_*l*Jl 4j>d*ail <j iv^Ul-1 i>JU<ailj yw 2 j jb a 7 yyjall jylill 

c s< 

O ylill lyi Ja (Ajl-i j (Jjl^ll yp 0 yliU IppIj ^1 Oj£j 's/ (Jbb| li* 
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3 A.lu.tl 1 2_4L*Jl 5^>jL»ai! 3 ‘W’1^4 2>»l../aUi 2^j>x^aS il { j* s j*i 

.j»UiJlj jjjLaJl a-iL^ 


‘Wsjla^a d)jjLflJl a jLo L«-J \ L *y ( j*oJ^il C....ai 

r lTj! ^jJjp j (1308-1265) Duns Scot ojSL* 

.Jlp- ^ jl j5o:„ LS yJ^\ 2)jjLil' of !y»i j4i .(1349-1295) William Occam 

^ r iJl 2)jjLaJl o>LiJl <us! a-sljls . e^\j')l I ^Lp 0»! cjjlaj! 

J j! *-Js j jJli ^tjj J J^- c l5*^ ^ ^ Ojj5^ 

a^ljl >xJj <0*^ cLjw®j OjSsj 2) t -b N jjj’laJli tf-L-iNi *uS^j <uiJl4-l 4*~is> 4- .o T 0 i 

, 42LJwwU 
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CJlf JjjjLcI 
Immanuel Kant 

jL>Jl s S-„ LJi t_ r iJl j* jiU jlJ? Immanuel Kant cJlS^ Jj^O rJ 

3 «UjL vJj 4)o c-11 ^^Prj lAjLcJlftJJ 3yO®“Jl Aau* J?r J"" t aJjlc. ^ jjs ^J_P 

.(_£ j>-\ AjLJIS JxJ a-tplS iJtA Lajj ijg>- L g*w» w ' JljJ N ci2-oJ4-I 
1 1724/4/22 £_> jb L— jy, j Koenisberg 3 cJl5" aJ j 

J AjLLP J^ ^aIp Ujsi A_JjJ_!| \ AP-jJ lAPjj A_JL 0j^l A>l 

J^p d746 j 1747 ^^Ip Oy 4ijwJj5~ Aj^b- (j ajL-~1aJI l^J - 5 • ^j-4b jUl 
1747 ^Lp L« Lgja^; L«j AjJlL 3 ( ja2j»J -iNjN b/ 5 y&>~ bj-L» 

t t t 

4_*_aL?r j U^L>- 1 a-Lp IJjj 4^>rji Jlj 17o5 ^»Ip 3j .1754j 

Aj«_al4-I ijl Jg ■ i ] O-illl . L*lp j-*--P bb'" (_. ./3 'A 1 ij_& j ciJjwJ j5” 
1770 j*lp j t ^ 01 Jl . Lg_J libO AJLj^aO Aj ^JJjj (_$jjl aJIs O-ygtj 

i_s ^p- ajUaj! ajL>- jp-jl j J .1796 ^»Ip cLJjjJbAlj Jaabj iibO 

(3 4Lj4 (3j0 01 Jl i(3 j>~^ Jj 4Jc>-lJl Aijli; 4 IJj 4 ^pLJUa OUP-Ij t-b^u 

.1804/2/12 

JjNjij ^I/JI Jjp CAj^Jali Ajb- AjIJj (3 A^blAil Oj 15^ A4>rJ 

J ^ .4j ^br^l J j-sA>lj Jsl |j\S4^Jlj jojjlj ^9 Jlj jOJlj 

b4-i . aJl *0 .4 3 P L4L j*3b*i»l ^*j^p juJ i a•. .41 i 3^3 b. 
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lil^~ y JJd! l? Ip Ml ^ydjaj yuks- ySdj tLijjJli^JJ Lsi ULilp Jjfi j! 
yJ' Kritik der reine Vernunft "ydUH Jidl _uj" ;dUpl . "igJUdj 
Kritik der praktischen "^-Ldl Jidl jU"j 1 1781 ^Ip <u*Js> OjJutf 
Kritik der -U"j c 1788 ods Oji^> Vernunft 

Jddl Jj-U- j c 1890 ^»Ip J.jS/ 1 oti? Oj-Us ^il "Urteilskraft 

t^dil "Religion innerhalb der Grenzen der blossen Vernunft ydUH 
Metaphysik der Sitten "jdJ H793 p d Jj^l Ujdl Oj-U> 

jji a-fp c~*li e5y - ' o'yUGj <1797 p d <_!, jh 1 ! Ujail Oj»Ua ^il 


o Uli! c-ii4 J! 


L *j »<bj yG 


jj-s^adl /y P (_j .ijUJlj aiG-dl y« cU Ajl-Us ^^d! -1 g ■-j ji 

.jks- *_^ldl ojdl! jl^i! ^1 p a-iGdlj ijjid! y« c—>IS"" ^Jj yLcJ ajUij aUL G 
iw A^- Ui! e£.sli>! JjjU. 1 jLJ^ 1 ! !d-» Jyai! £_£.sU>! j^jadl y» GIp Jj« y 

«s - ^ ^ 

a U d ' j a _y 0 ^ Uil y> LjLyilydi (Jj-b>r Gilai Gld! j^adl y«ijkl ^ «.,d l <L_u)l 
"ydli-l Jidl -U" jj-^Jd.1 A,hT 1781 f lp ^ yd G_LP C(_£-lSUdl A* y y* 
(jij! Jidl cJlS" j yldOl l-G j .Kritik der reinen Vernunft 


Jidl JJjl Jd .aJp a-Ui (j d>-!j y syaP 3Udi aj jGVi 

yp John Locke 1632-1704 ii jJ j yr dLG j Uya4 a~U L Jp «y J jh 1 
oGjj <An Essay of Human Understanding 1689 ^Ip (j yJl Jidl 
■\*j 1 j cdja~G lyau 0->w3jj l$Ji j ^yil ab^l yaa^GJ <j U*dd' 
Jj -Uil J)y£ h 1 CyaiG-l Jidl Jjjj OjU iljl Jij ,4j LgjjJ C-UtUj Jidl yClj 
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b)! y*ji jlS' Jj t,j^aJUbi JJUJl jr^rb^j i j-^i c^LL'cJ! AiJl 

4-&jAJ> 1 45 J*J ^jp Ljl J U ^ll “UiLjl j\p 45 ^xj.t l3 ji 4*.../aj j 4*5jJJ 

jjbl (Jj^b bjb 'V bs^ L _ r oJbbl JbbJi b)'V (^ljjb! bglU 

l_~kj b* 4 j!A-J( (_5 LAbbV* (_£A^- AjlS ,^»4jjb! Jj! ( jP 4JbLA*w4 45 J**» j 

.^1 jjU ^4 bglS” 4wL»jLw~4 c~-«J bi^jtll b)[ (jLii t4j jUIa'VI 4^j-d!j i)jJ 4-Jl 
4 ] ,/sb'a ,ll b>-V/1 ^ j!b .jp (j \j jbv^j'Vl 45 j>-* JT 0b jt-^j (jjAJ! ^ j^A wLdljlj 

^J4 0-LoJU~* 4 45^Jt4 ^»bA l_A~jlj( b'-brj jJ j»jjA (_$!j j-*> b« Jjij ,4jlix>cJs!j 

^J^Alv^o ijl [ J-5j 'b ( J^s ^s- ! g za.a£ J* - * t^ 4 j 

jvJjtilj Ajiliail 4jtJLbi jJ^J 'V! b«>A4P l^*-jbb| ji bj! /^4 i_b>-tj L^L^>-| ( jAAj! 

c 1^45 iJjA wLj>- jJi j!A_Jil CA-v^J 4 j b)! C-blS^ AS"Jj ?(JiJuSsjf 

Jjjbibbl j j$sj 0! Aj 'V libJJj c44lp JjjUb*- Jj'V-b'V! ^ip bJ >AA; ^ ^45 liiJjJj 

^4* 4-jL^i-l 45jJlil JdA .Uiii (j ajS'j^J JjstAsIjj bjjJ^A» tb^jp bLiU-^» 
jjbwj 0! .jSnA. 'V ijAj} Ajlj Li 1 4j ^jP blhu^j aAS^J^j 4 j j J yA* 45 yt4 

dJ* l_/ 4s ^ ^ 4 /a pg li JjjbLb-1 5 AA ^Ip ^jj ! ^j-4 j . 4 xj J'V! jip- P Ap ^jP 


^j- 4 UJjJLp i_~< < T'^j LSjJj ^'' l^P"J^ Ax>JU-o jJjLii-! #A_& 0! 4j 


4^~L^ (j~-J jb^jV 1 ! (J-AP' b)'V .bJ j^p b4 ^l-^J j! I —bjtJaJ! bftj^iaJ! 

i_j j^i j .i b P . j l^\5! 1 ^^ i*jbt4 b-fc*^*'V! (j^^J J ilJ.^* 1 ^ b, ^*o jApP 4j ^ 1 1 ^. 'V! ^j-4 


. c_~j jb>!j b A 1 ^SCflJ! aA>-j 44 , JajJ>! j>Pj 4Jij^o>l sjdSCH 4j tj^s 
ilr 4 ajV/! t _j^ oJ b > “'V! ( J 44 A J i—^bb! (_!,! ^bb! ^jL^o-'V! ^|jj^-^j 

j>b cap!jj ot ~44b>-*V!j .c?'£"Jjjtj 4l«Jlj OUj!'j jl50.! jv-A^bLi ^-jUb! 
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aJ-A£- Oli'Jl J ^>Oj C jlilllj jGjl L_-Jli oJiO ^tOJ cojo» 

4 l_5~d' jf^ ^LS^' 4 (j Ooli' Joi (j^^J d-* J .(j'Jl £j_f' j^bo 

Jp j£ "Kritik der praktischen Vernunft L? Ujdl Ji*Jt Juli" AjjS' jj 

lT^' LS^ J ‘°^b r^' o* u" ,L *'' LS^ lT^ Oi*^' ‘j^' 

iS'jiii ^-iJl ^ ^ lOo jl ^ J^H\ jJ^\ jl Jfi c<JjU^I 

/^Jl A-iVjPj/l j-*ljj/l olj 4 Aj y>C^\ y OJ ji j tL-i 4jJai (3V>-'yi jl .Oj>OJ 
o^ki 4 Ao~*j Ajilk-^j 4^1 p j jSCj jl ‘ -£ ^uJJ L-L-l jLi 

jUl V* Jl A* Jjjdlj ^j^Jl (ji^ 1 aJI k_j&S L» jUl -tiJ . jL-J'^l 

y* j j-*_j GOp ®j^lj ApUtO» (^JL)! wtSj .UJlll Jj jj^-Ol Jb>rj 

obC Jj«j j c "Kritik der Urteilskraft *iJ-l JUj" Aj di"* A^*ok«dl 

Religion innerhalb der Ji*j| ^jO- j y aJl" AjjSb a^ap! o'_^o 

jjO> JjT j j .1793 ^Ip o <^JJl "Grenzen der blossen Vernunft 
*>LJj) ,j-G apIJjIj ajO-jj aJL-LJj aJL^-j ^?rjljA-l djSl!l d' cijj LxSCjl 

^1p o° d-* jjJo>j ^dJl o<JL s!-j Jlpj caJiI ^_p^j Jip Ijtkli 
dl N ^jj'dl jj -Ji^jj jj,lkl AjUi” j j .Lijdoj I^jp ljk>o jl <od j 
Jjjoii J-oJtll J-A*Jl (J-^ (*jki jl v_oi Jj nj Jaili Ji*Jl l jdo JLp ^jJL 

y aJ [X , aJp j»iv4 jl A^iUill k_~X^Jl oliS"” (_£I j*i/ jJJi .^JbV>-*i/l 

j jjl-iSl (j aJI £J>TjJ L^dJl A_^jjj jjk djSvJ jl (_5*0 CA.ibkA-l 0_j 
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3 Lgja^o JJb ul)jJlilS Aj jjaJj (J-lo L* Ulj 

Metaphysik der Jiil LajjJLy»" ajL5" ^ Rechtslehre jjJlaJt i_~*-U OUap 
V ^y«J ai j ^ jjUj- -A5 olS'j 1 1797 ^Ip A_yS" c^JiSl d'Sitten 

j 15" cJlS" jl 3i 0L£ ld_A COijLilj'yi jy idd 

tf * L s. 

i_3'5U ; -'yij l) jjLiH (ju cJl5" yS_ .djjLiSl ajl^Jj (_j i-UUJl ajLwwLjJ! 3 ^_/l R*jI 
caJI5 Jj>- 3 5ijl~J' uy.j di o-pI jj aS jJc}\ s- 

Ajb 3*-dl i3'^>-')!^j .0jiULH o3^ ^Gl-dlj ctjj'dp'yi t 3 

jjjULil UI t'y ^»1 i_~>rljJl 5-UI X^ZAi ^ 151 U J->Uli j>P jl JUsU 

s* 

di-S5j i')! ^»1 I jIj! J^lg ll Ijj* ^jip ^JjJ jUM &J^3^ 3 J-*-aJl (_^- p 

oJt5" *_ J^j ^ .'y |»l jIj^I ad-A i_Jyd 5^j*yJl JsjjJiJl aU iiAjijj 151 U 

LiS^s" i3du--'ys oi cA-»u as^sj 3^u-*yij u^ulii as j^idi ®d_A ^jip 

cAjjUrl 4jjiJlj -Uaj (_$iU S-\j>r Li d 3o <j! r^O». ^ k-j->Jlj a!!—pI jdl ij^ 0 
JUp'yi i .1^» -j aJ S’ C(_^^U f.\y>r i5—V_p-1 jS j*l J^>-\ ( JdS\j (_^dj| ojjLaJl i ®d\j£r 

JfijljUail APAjL; ij jjLaJI (Ojld" ( .jJ3^ 5)1 /^^C. id_Aj AA»rjljA-| 

aj^>JJ ^Ip 3 (jd-sl'^j*yi 4 ^j! ^3"^ 4-5 ^jV J-^5 


^jAi l-l*j (1) 

Das Recht ist also der InbegrifFder Bedingungen, unter denen die Willkuer des einen mit 
der Willkuer des anderen nach einem allgemeinen Gesetze der Freiheit zusammen 
vereinigt werden kann. Kant, Metaphisik der Sitten, Hamburg: Verlag von Felix Meiner, 
1959, S. 34 f. Nr. 230. 


Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 


213 



fjf' (jyljiSl Lg-i j-i—a j ^Jl A_Jlxil aJjjJI 31 lS ji. cJlS" 31 jJbj 
caJ^IjI j±aj 31 ^Jl c/y^ j-aJ 1 Oi3^ jv_L~j 31 ^1 A_ili a.ilj} 

.^ ^ ■■ laJ l 3_ylaJJ tjl-X*| c—>13"" f.ljT ^5 Ij^j 31 (_}} ^LiJl jj/ 2 jy Ipo (jjJJl ^«3/1 

.^*3?jJl —si3il -iljj jj- 4 aj3*j 31 j 

o1 y>r L>- y* c3lS" jJ3 1784 ^Ip J 5 4j! ojUi'yi ( j-« Jj 31 lj^?-!j 
^jjJl 3 _^JL5J1 «j^n-3 43 tApj ^~vL^»Jl ^IjajJLl ^ycJaJl IjlLI 31 y& o-j^ a_~wL^_31 
31 ^a tA_Jl Uo (_$3Jl ^Jj^I ^33-31 i_jij^*3 (J,j3/1 a^lil 31 ^upI -xi j 

s* 5* 

^ i^~*-d3l 3^" ^lp ^i.A.Ij Ij^L^O A_i^.a ^JS3 3“^^ ^)^I*w.3l 3^^a 

AjV 1(33^4 j-4 31} ‘~r > j4-1 ( jl*J 3/ 31 j Cjt3^~lj *_-»L^«-XJ3/1_5 C--J j-^ll 

,^-3.~ll c<—^^.4-1^ (t JL3' « ) ^4'1 a3pl ^3 p *—aj ^j 3J1 lj^^- 3} 

-XP-3/l ^gA 4 ^o^s 3-1 A^g_« 31 3jiJ .{.L«jj!j ^jsL^j £tJjl3l .ijJtJ ^jJ 33!3 jj cL»Ja>- 
14 l -4 a 3*>^ ^ Arf 4 1 —^.. -j ( ^»^3 ^ c ^ * 3 . 1 ^ 4^*31 1 '$ Aj «Xp .a 1 ~X^j 

ya. 3jj i^>ji^l 3 ^il y> alj33.i J,! cJl3" Uo jJj .aJ*}3i1v3j 4ij3>- 3l gx3lj 

I~La 1_A*J JJU jLsAlisAbj A ; S ;Ull j a3j1_31j A.31,131 oljLl 4 ^! < ‘ij^ 3 3-$”” 

^3iyicjJl ^UiJl 4/»lil Jl Ip^j . 4jj4-|j a33 ^34.31-1 1 Jj^ 4 t -}?« ll i_3_^Ju3l 

.3134» J5" (j Aj^4-ij 
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(1) John Austin Oj?- 

y*s* j j .jjJ j 1790/3/3 John Austin jyu* y j ys- jJ j 

AJ^ J'LaX.«.*>| c i Jl^-5 ® ^J**-P 

j*lp jLO ajL^ .3y*LsM SjUiJ Jl 1818 ^Ip 6$j tJjyLTl 

jlUj Jeremy Bentham yAJi]\ j*^I p .1819 

y*idl Ji) olSJi Jij John Stuart Mill J~« ij j y? 

(_j 0ydiU ,sli~0 (Jjl ^^ 5 i 1829 ^Ip (_5j yp_ydsJl aj yiilS ^ r *>Lx > i/! 

s* 

e * « c . . 

cLJU. 1 (j j(j a^IjJjI Oy-~* 01 ~t*j oLiJl ^Jl jJ-J a*-*!?:- 

i»iJlx^;j cyjii s yi jyuiii j*-1p <_/"j~9 01 p 

aJI JlLvO 1833 ^Lp (jj Ij^asL-oj Jli^l jll*y AjLaJuJIj 0 yUih a-UL^l; 

yr-p 1838 1836 ^Lp •c^jOSsj'yt c->6jji*Jl jyli y_jjaJ ^sJr- 6$ 

.Weybridge ^Jujoi j j 1859/12/1 <jy .UaJl* j k&l\ aj^JJ JJfJ 

j-&j 1832 ^»Ip ayuJ ;jwJj (jJU-p (j 

The Province of Jurisprudence jJisM jyUil ^1 p juj' :0!_p*j 
jyUil 2jLJi jt j y lili jJLp j o'^-bb^" "Determined 

0 jS- jA !-L& [jyU*j\ OjAr aIw^I u! 31 f- l£ jtflj! Jij Aj y (1) 

j*Lp ^ a J y~_£'! aj^U- 3 v'^71 Ai—liJl Stu .1 t (1960_1911) John Langshaw Austin Jy~*j I 

jt—'ti Jaij ou-yi j <Jj jOuj y ^jjtj t i 960 y~ 1952 
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LLectures on Jurisprudence or the Philosophy ofpositive Law (J jw5 

A*Jail jC *.jj j 1861 ^lp SjLw Aiarjj AJ 

y> a-lP *Jb J-P-l Jij a"I 1885 ^Jl odjll 

dJJi JJ 4iL s i>'yij jjcu-j! i_a5"” Jij ,^ r »\S' o y jj ^«ib 1929 ^»Ip Lo^w-'yj 
.Plea for the Constitution j^ «.Ijj :cj'yilU ^yuu 


The Province of Jurisprudence ;>~bL u_pULH ^ Jbt Ajlzff j^So 
U 4ijy<!l j <uj^ y; oi^L^ 2z~- j» Determined 

j LS Uo c^Til j^iUJl ^1*1 o_j^ z-b-j ("Command Theory y>^i aj 
^Js- c-jhSdl \1a j c<u^<L-Nl aJ jjLaJl jy^Lali c—^t-La jj (3 ®jh 1 

. dibdp'yij (JJ-d^ tjiJi- <uAj j-^ d_^SLaJU ay~»J»l ^^^ji-vA^-b i_J>j ydi\ 

01 (jez>jl ^jPUjj .^*^a>jii j^jLaJl «uwjjd Jju 

jolxdl aj-& ( JTj ccbl-bj^j djL?rljj j-djl ( j-o.</g"T ^Jl jill ( JT 

JS" jl ATjj Jj 'y cdga-j ObdtPl (_£l j cjjjLaJl (_£l a^SviJl ( j~jij jyi .J 

j^jllSl (j jl l^jJJ .^jjI Lg-C* 


1 —T-*JJ -(3^j*y' jjjLaJlj c^i^i dJjjLiil i yu Jjjyidl ^1 p ^jJL l^TSI ibJ-L jjS> 
Law set by God to aj j-LJl aJU^ 1>J. dul a*^sj ^Jdl j aJU 0jjLiil 
J^rf ^ 2pj^. aJpli" jJl jj^Ldi o' j)p~ j "his human creatures 


a rule laid down for the aJp aJaL- aJ JSIp / JlT J-i ^TlSdSl zLijj 

guidance of intelligent being by an intelligent being having power 
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positive lawyt^yll OylSJl <J,I «jjJb IJL* j d'over him 

j yk'yi 0ylail Syb jl <_£yj .positive moral jjl j 

ySsJj cJO-lj L^jS" y (jvJ jjl-p Lo.^ .Ouj jJl j jjUjJl 4 yb .y jl Ayt-b 5 jll 

OybLll yy JuvAaJI (Jy>- Jjjiri 3 ^yb^'yi t _ J fl.a.yadl ITa^j .ObjLb^- L«_gy>-b~*« 
jjjLijl <L*j-Ly (_5 J '-^ 3 y^ d jjLaJI yu jJl i —^^A_ii— i y> lb>j . J)bb : -'yij 

y> y-ibJl JJL*j1 (j ^ <JjjM 3 bb-'s/ t_3*>U--l Ujfc ^waJt Aij t ( y ~)g ll 
^y ^1 ji j jJ hlo-'yij i j j\ 4^ab*- 3 cOjIa ibo-^l yy y yu*Jl jy!l 

.i ^ijLa 4jt*br 


The oljybj Jby 4-sb—Jl y I 4jb jyULil yco *’^ i —®yj 

^UoJ Ula 3j . "command of the sovereign, backed up by sanctions 

yl y& a_J jjli 4 wIpU jl OylS ; IS"" Oil tOyULil 3 AbbbJl A^wL^ v yi 

ij y-S'l A^Jl y> y 1 S 1 ' <iyj"j “Every law or rule . is a command 

^!p y'y I ^ 3 jJ 3 i ^y2jj SjJJL Jj ty^l <3 (_$dJl t_JULiU ^j~Ji t<_JJiadJ 

A command is distinguished y*yi Slply ^Jlp 2Jb>- 3 yU*Jlj Jlyl 
from anther significations of desire, not by the style in which the 
desire is signified, but by the power and the purpose of the party 
commanding to inflict an evil or pain in case the desire be 

ya>cA (j\ 44^Lw- oli LLf- ojI j\ y^l li> y«oj ."disregarded 

AJ^LhJ 4 .sUdU ( *_UU 4 'y <U^Jj cojlp AplJajU 4J jw £-« 0 ^ 3 jldip*yi ily-Jl yA. 
Someone to whom the bulk of the given society are in a habit of -b4 
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Jsjj diljoj "obedience; and he is not a habit of obedience to anyone 
0jjLiilj ^UJl jJ.jjj! j jJULS! JS' wXp !Js ^1p dV_ aJ\ ajLvs> 
. .-tpldd-4 i^*j L?r ^ \j^\ Ljlp \j^^^<\^ p 


^jA i 4 j^ cO ^jLiSi ^JlP ^ A-Jui->ejJl 4 ^jA11j (j\SLm j\ O-*J 

^Ip a^ AJjJliJi oUbtya^lj 

^Jl a^j jjUjl ^«/sLatii ^jdj>tx)lj (JjUii . aJl!^- wL5^*^I ^^jLSJI ^.i!A^»lj.i 

coLji 4 (_JijjL*jj i_aJLsi2jj Aj^-vJj a~^Lv«I £_£.sLy» L^-c* 0^^i> 

jjJllSl * ~ ■ 1 .ya i Ajbk^y^Aj aJ^Jj y>z^^S jjbdl -»—L*j Ic%*jc_~4 

ij^-. jy pl cAJb^-1 ^sUp |i jjJLalS AjJj^ jP 
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jJLallwi 

Rudolf Stammler 


Uli f j Alsfeld JlLlJI <j Rudolf Stammler Dd-> _jj -dj 

cLeibzig und Giessen Ubj-d j JjiJ-l 1 1856/2/19 U 

i»Lp Giessen U*U- ^ <3^19--' <j Promotion 9 'jjU"jJ' U-j.5 JU 

Lehr vom ^IjJd j aJU- aj^)u" J y>- 1876 

1879 Habilitation aUU^I ^Js- f d'Notstande im Strafrecht 
Ujjjjt» U>U- j bUU aU_p Iju .(jUjjJl jjJliJ! <J Liebzig iljU U*U- ^ 
Jl ^ c 1884 ^Ip Giessen jui U>U- J,1 JiU ^ t 1882 j»lp Marburg 
JlUd j! J.I c 1916 j*lp Berlin y, U>UG 1 1916 ^Ip Halle aJU U«U- 
.Uli! J Wernigerode s^jjJUjd j 1938/4/25 UjU <jjj .1921 ^Ip 

UU oliJj^ s Jlp Rudolf Staniniler Dd:>jj iU^S 1 ! lU" 

Ueber die Methode der U4jU! jjJliJl aj £_g_o> J y :Lf^l 

Uij jjjliJlj <. 1889 ^Ip geschichtlichen Rechtstheorie 

Wirtschaft und Recht nach der materialistischen U^ii! ^jldi 

Die Lehre von UlUl j)j\y&\ <_ t 1894 *Ip Geschichtsauffassung 

Theorie der jjjliJ! jJlp aj ^ju j 3902 ^Ip dem richtigen Rechte 

i»l p Recht und Kirche U~U>dS!j jjJliJl c 1911 ^Ip Rechtswissenschaft 
cl922 ^Ip Lehrbuch der Rechtsphilosophie OjJliJ! UUij c 1919 
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Rechtsphilosophie Abhandlungen und jjjbilSl LLJi yZ j ol 
L-j-aJ-'j -c-uJl j 2^11^1 aJjJLLSI JbJ-lj tl925 Vertraege 

1928 ylc- j ^bU- j Deutsches Rechtsleben in alter und neuer Zeit 

.1932 j 


^yJtSl j y '~bLj Rudolf Stammler ^Lbu- 

t Kant o^lS" ^ll'b i 'i jabali lg»y? j ^1 p bba ajLAaSI JjA^- 

c Neukantische Schule «Jj-bLl cJ 15" L-j-L*" p_^b «b4Ni 1 La cA>b jJJLJj 

j jl Jl 3 .y-Lb)ybiSl i_ «jb~- <3 Ca'yjU^I aJA L»®! cJl£ Jij 

a-Aaj 3 caLt j^obaJl aa^L Jbi 3 ^Lbu* ■ibuvjb) Ab^L-*.* 4 yAl . jZ*S* 

jt* ijuibl jb o!j yll tSaveny yJL- bg^pjj y!l jybaJl 3 L^jbb L-jjdl 

a-iljb ydUa OjjbaJi jlj .ajjiaJ aSIpIj (jjjbaJl wL^o^- .Sjjsj cA*ia 

«jjjil (_jjbJl La Ljbilj Liaa t Aibi J_Jj j-* ^J-; cAaLj 3 aJ jjJl 

j^aij (j iVolksgeist i_~jLuJi ?-jj b/ 4 ‘LLa*- -J~«auaj cLb-ijJl 

3 jA> ^yb! 3 ^j-bull jb aJ_pj , ( JillJ “HJl j^ko L3” dJUL' Ij^jaJ 
3 j ILa a^*- yj t j jJbaJl j j]sJ a2j! y ^jbp ^iiaj y*b aJLJL- 

y~~b! iJJsj cy^jb ( t ^ p b)ybaji ^Rp jl yjL* <_£jj La y j caJ jili ys 
^1 p b 4 j ^bbu* c -A dib .'^^L** * _. a2 a 

bl Ly AJLLb !a^- jUll ©La La *. ‘-^ 1 * y^ca^bj (ybbo*^ 3 AbA^bJl 

j^^j tLab^ LiLSl aJLLIj tjl a_yl (_£-iil b)jjbaJl jA J.U-1 0j^baJl jib 
aLu-^b 1 ^ -Ia AjLr'yi jr^L. aJLAL .bjjli yuiil y« 3^Li b)l LS\L 


W2J 
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Lg - ^Ss-C 'y O'y l g 'y <LulJij| 4jO~2.lj C \_aJ I ^ jjLaJl £_il ^Sl 

J^-Oo 4^5 Lil d^~p~ <• ^g?r Lui^ | ^jLuO ( jSb>iu 0jjLaJl j »j g a -» j jiaj 01 

■ o^~* 

2^pLoL 1 olj'yi" 4JL j^Jliil Rudolf Stammler odijj Oyu 

Das unverletzbar selbstherrlich verbendende di^ 'y ^il 2liu~il 
?_ 4 -g 0 ll 1 -Ia OlT 151 L-i Rudolf Stammler ^L>lu- .Wollen 

j »ji g <ill 0jjddl fj^-0« 015" 151 <_$1 ^giil 0jjliJJ 

jRIjuv ^ OjjLflJl 0^^> 01 0^^°^' jR" Or 4 .Jl (0 ^jLaII 

^ ’j j* c^etN^'y!^ 0 f 4 j 'y 1 01 jbxpl ^1 p c^-^c-s^il (0 ^jf^ll j g * b 

^Ip^I JRt iS l ia j^*-^>l ob ^*^dajl o^aJl_SJl 4 J^>- o Jfej <■ *. aib ’l 

t^jSn joCj j 4<jjRa > yi i ?obx^-b £*_*RJi a1o*j ouo'yi 45 "~jUj (_£jji 

: b Sl 0jjLiSl < SsOOp-I 01 ^1p ,<e«LgJju0j 4jgl_jj..,v| 4_«-g_« ^^Oull ^1 p ^Sjj 

Ojllj c0b»jj olx-* ^jS" ,_j 3wl*Jl 4 JJ 3 -i^ jOj S! cLil£b»j UL>J 

Ol^jll j 4j^ixil ^jiLil ^JjUL ^Slj JaJl 0 jjIOJU oliSl ^^Oil JSCjuJ 

,_j-» O^^J t UU-;U 0 Jjli 3_prj (J^aAl j\P Ol jjbbuu (O^ri jUa^P-b J 

5* t ^ 

.'yRp 015" 151 4 jI(_ s^ v3 jll 0jjLiil O^VJJ £^s^>t_v5 0jjli 3Jj>rJ 
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Oliver Wendell Holmes ji jA J*L3 jiJjf 


rcjjLo aS' jySi I j Bosten y. j ji jA jJj 

Harvard University .syjU ^U- j JjjJLLl c 1841/3/8 

(j li yLdO jijb 4-*-«L>r (j yA~\ Cxj-b> 4j>r -l*J .1861 

djUipl ju 015" ^JUlj JVletaphysical Club kcJaJ <0j j U j! LLjJbl! 
William ^j Philosophical pragmatism LLJjjJl 

j O^JliJ! ibb ^-v 5 ' .Charles Sanders Peirce jjj ^ jJJb- jJjLiJj James 
1883 ^*Lp j j .1882 *Ip Harvard Law School :> yjt* J ji^-1 U-jJl* 

Supreme Judicial Court of j LUJl bJxj$M j b0>li o^ 

The United States LL0I aS a^SA\ j t Massachusetts 

jkodj j jy .1932 ^*Ip c 1902 ^»Ip j Supreme Court 

.1935/3/6 

The Common UaiJl O^iliJl" Olyp ajLS" jj& 4jUJ l. 

c-iji! ,jb*-3 jcs~\ c^dJlj 1 1881 |»Lp o yij "Law 

The Path of the O^iliJl 4 jLS" ^jA\ o^ ~t*jj .^"jya'Vi OjjiiJi 

c O 

0 jJliJl t 5 -h!t t "Law 

j»-1p A; L o . * /3 > l] y 115" jyl (_j 0 jiLaJt j y* j jjd jl jA jyxj 

0^-tj5"j cjjjUb (_g^ U23 *^l LJjjliJl <u*SljJJ jy»^\ jjjliJl 
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1,3^ jjjli (»-£* ^ jlT" ll j .,^*U»_d' jjjlUJl jUaJl j^l ^ 

oJj>tjdl ob^jJl JJ jjJUJl Aj^] ij /jjjliJl ijS^Ju ?JX> Xai t ^pjb ‘- r J j-b-lj 

3 jh^-a^edl ^j* 4 ^-«J US^ . U* j ^n* 4 ^' 

., ^jy^}\ aUaJI (3 lj>b”" Vb 4 t^»>>1^'l j^UJI 

judicial ^JbjUJl jl^iil jA j^jUJJ >U>-jJl ^^-aJl jJ-^ll jl jijA 

£ 

^Jl jlSo^l ^jU ^ caJ[ a^-UI' ^jli^Jl jJLp lj.b ^sisUJl jl Lc.j tdecision 
t XuP ^3 j a^J U UlP A^x^^- ^jLut^-l .^vb^ I jb t h l ^ab^ jfl ^jS\Uo 

^*jU ^jjUJlj .jjJUJl jl>. inarticulate major premise aJi^U* jj, a^~~J j 
9jjjj2Jb ^wL>o «jlyjJ ^Ljii-I cA^Uliill aJ^UJ l cjIj jjidl j^j jdJ4 0U 

alpO OV jljA C-~bt>r ^Jl .^A aAA ^JiJl A_g_?rjj .0^jUJl ^jb>- jr^ 

jl jUll jl I-Laj t j jjUJl ^Lp AjU-P-jd I ^Lb ^gA (^Jlj C A_J ^ajIUil A^fcil^Jl 

cCaUJsIjjj jjj'UJli C(_£jj-^Jl Jjjgdl UpI j3 Jjb>- ( j-a A_?rbu^>h ^ 

The SjOA. CJlS" 11 ah la ^S\J ji j ^jUJl «L> jj S AjjUaj jjjjl _L^*Or Jbj 

j jyUlli ."life of the law has not been logic; it has been experience 
AjtT A^-a ^J^aUlSl *y J t jj ^USl j\p ‘U'^/l j ^Uj £EJjlJ -L^S~ ^»^11 aUU>- 

Aii^Ji odu aJLpj .oLub^Jl jJLp (j <_^jSo ^^Lilj oLajJI 

* 

Laj . A_j^UJI 4jSd*xJl ^Ia- j^Jji (_5»iJlj C9 j.«* aP (3 UfLJl aUaSI j^P Ijsrj^A- 
aLd“l A*-^ds> ^j^ddl (J^-l ^ Aij_X>-j j jjUJI aULw 9 ailp| (3 ji j-A ,JUai ^b^jJ 

. Aj j^2aJ| 
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j^j SjjLaJl ^yu yi-u <J j S/! I ^gjLyg-aJl j jjLaJl yU~ yj-ty j ^ J-* ^~L>- 

The proper relationship between the law and 0jiliJl 

The proper ^ y ,uli j piTsM jv A^jjAll 2j%JJ Aa ^_ic. jio j,txil j anorahty 

.relationship between the courts and the legislator 


jrv Jjj ycS\ ^1p jl> j-* -'T"Jj OjjLiii j^j 2i*y-*Jb jjJLo L»--ai 

JiljaCa ^ya i — iy«J 'y lijfpj tOjjldjl (1)1 C—;>• ^V 1 N Ij (jyLiSl 

J|l]aJLa ya Jl) caTjJL—J 4_Jijb>-ij A-tfh-a O ijljy* ^yp (_£ JJl __ Jffil jL-jh'l 

(_JIjjJb Jali (^JJl (The perspective of a bad man s- LS -J' jL-J'yi 
who cares only for the material Ojlyj VpT' 

j 2*iCsM ajjii- U Jslj^j (Consequences of the courts' decisions 

aljjCu (jl ijj^ ^Jljil (3 A^jTJTI (_jLa (J y>- Jyjl jl ; J yJLi 4_y*a 2JL>- 

“The prophecies of what the courts will do in fact, .j yjliJL 4_a*j L> jj& 
”.and nothing more pretentious, are what I mean by the law 


(jj J)\ jJ jA t Jp3j3> ^^jJsl 4i*>l*JJ Aa^jjT. La-J lalj 

The role of the 4 _-*j ^Judl a-L»jJI 2JijsjLa jlypl <3 yTL>^JJ jL ^JJl 
^JJl ^LJl yc j tcourts is to test the rationality of the legislative process 
yp (jl *iTsM ^glp OA*; 4 j| CA :i Tjya'yi LJl*J! g-Ljai (3 .aL-a 


'J Aj I y ^ ^ —4—1J jI *> ^3I jl^^ | £ ^~ ■ 4^—L-JI 4 wW L^_d I 

■ d4L>-yLAa ^yp a a-X-Jla a^y-tP; jfl 4-Uyjli -Vplyi ^aJiL- (j' 
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Hans Kelsen jiU 


jjjJlj 1881/10/11 j j j Hans Kelsen j—15' jJU jj j 
(3^44-1 ^■ '—■43^30 Oj^P 31S"" L«-3P <u!jLp LlJ 3} I I 

.1911 j»lp Jj jjbM (3 1 1906 |»Lp o1j^x3.AJ| c_-jsJ (Jlij cLui 4^«L>r 3 

Lus 3 0_2LaJJ ^wa!j c^^jjIa 3 3j44-l ^^vojJju ^15 

L~«3i 4±jj^*a~Xr 0_^li ^J J r“‘~“ a- 4 5 jl ^p-U^J 3j^4 a 3.1*JI ^4-1 -buj .1917 

s' c 

3 Li*^ 4 jL vsU ^wslj 3^" 3iUJl 1920 ^»l*J oJj.a43 

t s' 

. L.**.^..Ji J 5 . <3.^ 13"3/ i * ^ 1 ^ ~)^*°_) ~)^ 3^ t i 

3^i3i 33930 ^Lp 3j4 j^^p 3T 4 a3j^^- _/4 ^3^3 

3i ^6» ^ -(>0^ o- 4 -'-^ p £0>3 3obt^Ur 3 3^3-i 

^3 Jt/4 ^ r O (*^3 11940 j»\-p 3 aJj>till ol;*yjJ! 

1973 il)3~J 19 33 .1957 j»lp JliLu3 ^>- o3& 3 (_g4)j cLjjj3Jl5"'j 

Aji^Ji a £.L*J_p ^IjpI 3jj3^4 SjUp' -3 uLaJl aljl~0 ^l! a 33-J v /I oJJ3 

>( jj_3u*J! Oj^Jl 3 OjlLall 


j^iLaiij ^l*Jl j^ jI&J! 3 4-3” 4jL>- 3 3r-~13' (_3l 

6 ^13 4^xL*^3l ^3 *a 3 v~^ a 3133 . 3 ^* 3 ^ 3^ , 13l3 i' s ^1 ^ c^^4X^w\Jl 

^UiJlj ^5' J 3lj <331 aJjJJI 3 o^OL» *, .3"j c ( j^>L>- 4 *^ LwJ 1 

3 } a^l5 Ia c3 3 I 4 JI 4j 3 ij -A-3 5 «■(^3up 4Jl«^ “^3 -aIsI 

a-« L —3 s-i j Jr 3 3 ^^* • (^" 3 ^ 3 ^ 33 ^^^) OL-o '3 (*-^- c '3 
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. 0 jjLaJI 4j Jy> i jjjJaij <• y i ^OJlj 15”"_^y* i_jJ^ I ; L»® ajUwLs^I (ycjl 

jjjULS! j^Jlp ;ajIx 5” d? l^Os ^p ic^Jt q, jjLSJI j*_l*Jl D op .Aidj 
oui 3 j tju> j 1934 ^*Ip j (J,jS/l 4 juJs o_ r jJ» ^1 3'Reine Rechtslehre 
ajsj .ohbjJlj oDt-JLx!i jO^Lll LgRp 01 Jj»j (1960 jj Jj yJhl! 
cJlij iSOli^/L AilslJl JjjJl (3 ljj-5"" SR^^M v_jIx5sJ 015” 

ObLJl^j 4^Lo^)\Jl LS”jy«l d5 3jjLiil j-RIpj i_jo>-LJl ^L«jiaI ^5"” 4“UjjJ4j 
UJL*j ju *.ij c ^5” jR ^iSo ^ I A_5_aJ\ d? ^ ^ja-wib <u>_£ !Jj 4jL>- ^>4 j J cbjjS”'j 
^jJ 0L- <3 Stanley Paulson j—JjL jy5”jJS SR -^1 

.1 l*i! (3 jj—45” ^-JLa SjLJU d5 J^jI <L5”jy«Sn s-L>ijdl oU'yjJt d? 


t * * c 

4 -'C« A*-eU~J l)I o ~^z L»dp C) j£j ^SvJ 3 jjLaJl 01 ^j-w*J5” C5ji 


Die Reine Rechtslehre will die <_£ jt-\ ^ _^Ip j J^-07 ^ y-^Gdl 

Odb 3-^124 j iWissenschaft von allen ihre fremden Elementen befreien 
Li'y jjjliiJ) dS-^R^J 4_5*>b> : R'l -RijOalLS"” cjjbhp^l JjLeJ ^ll 

Die Rheine jJ' j^lii' ggJUj^ ^Lp o~J 

(jdJt Rechtslehre ist die Theorie des Rechtspositivismus 
0^5\J 01 4-hio ^ (_£t 01 (, £ji_) t(JiLp ^ 0jjLaJt 0 

\ a^j jjli a-Lc-U jjR> 0N 4 jI5 JjO ^ d-s^gj 01 oR^- ^ ^a,RJl d?Lio dJjjli 

Jeder beliebige Inhalt kann Recht sein, es gibt kein menschliches 
Verhalten, das als solches, kraft seines Gehalts, ausgeschlossen waere, 

0jSj 0' ^4 O^UH 4^-iji 0t .zum Inhalt einer Rechtsnorm zu warden 
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li y^a . i |*-~aj j j-5 jJl OjJUJt iajljj? J*>Lp 

c s* f t « 

L/Jrf Ji-S-i lialp- jyl»u 1-ijk aJal* aJj^Lp-I ^^jUL* 

j>Jlp aJLJ jj ojiiJ AJJ 2 J 0 L» i_J*t)Lj£ cap*jIp ^oJUj Jlpl jaJJ aaLpJJ 


. j jiLiSl 


■li^LJll AA>r.^^<Aji .Api^AJi AP^*oA^ ^^ L« (J^jIaJI iji l£ yi 

Ao^ jIaJI j_p! jJLli ^jJl>cJj .JLp!ja]I s j_& ^jAi JjUij 0 jjIaJI f* - ^ i(jl«o'y! 

^A-a-^A^J 1 .^LaC^ C A**A»Ws 1 aJ 1 Ao ^-*-AAj ^ 1 ,»jUil L/H ^J^aJL f _ ~*A-Xw* AaJ 

£jli ^!l j~*Jli ol UJ ,^1*^ L^LnJj <jJU>- C~~*J Ao ^jLaji .Api jJLlli 

IAjIapL Aa-sAJ Api y£ ,^A> Ao^liJl Api^ aJI^j . - ApI^aJ! _ li 

|j_A ^lpj C(3t>^->-^ AjjjLsi jl AAil y> LijS^vJ C^L-ul d?LLu p A_p J^JaJ 

^jl*J( l^jJjtll ^jp y tjjj J^wajJl 1 _a£ Lp (J-LaaI aS OjjLaJ! 

. Aows^Ji Ap I^aSI i_a-sAj ^Jl AjLxi! Ajkr^aJl t^Jlijjl owaj ^Jl A^^-Jl 

Ajiiijj j\~~aJ JS' OV . CP LS^'j j*-^ U~^ 0 _^jL aJI j*-1*3 '-L* /jA jvP^I ^^IpJ 

jp P j cA*i! jjl AjApA (J5 ^L*cJo AaajIj ^*aLp ^o^sSj Aj ^jli flApli l ^ />.]g A 

L^a» «Apli .iILa jl Aax*jj ,L^a<LxIj 9ApIaJI jA_al« ^5 ^U»o Av*ilj 

Ijj^a jO>J ^L~J-. cGrundnorm a^-L-^I 4JlpLa!( LaLc°I U aJ yliji x &\jiil JS' 

.aJpLsJI j L^ja -IpIjaJI j-^Vl -Jp-IjaJI i ^«Air 

A-v^'Lva^'l o*-XpLflJl dJLL aa.j ao^jIaJ! »ApI^a31 apL« ^^UJl 

A^oaJI ^ ^il AAUj A-^j j\\ Jpl jiJl ^jj» jJA« ^Uaj ^ r Ull ^UaaJ! 

^ ^Aa^L-**^'1 «ApIaJL L«^ ApI^aJI ^ ^ * ! ApI^aJI 
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jjUlSl .ApI jiSl coijl3*3 j jJUt j£s} I) -LJjJliJ! JpI jiil ^jJs J ^ tiijjJl 

4j_a 4 js 1?- J5" j! 3~3 iOlib>- J5li (AOyij! tAPy3 

3 ^i .aJlpUJIj «Lp-'V-vall; 3 ^^ 4_SJLJ—\ JmCj aJ^-^j ca^'V-v^-H 3 -^*^ aaLM 
©*aa 1 *\p 3 3 - 4 3 “^' «ap^^j 3 -^“" LAl 4-*-/^ j - - ~>- LA 4_o ^jLAJI .apI ^-fi3l 

AljiJl ©Jj>- j 4 jjj i^xj]iX^o ji l)jjAJpx 1 ( 0 j.LoJp 3 y^' 33*0 . ©jO“-SH 

0jjIa5I -ApI 3 d—?xJl 33 ^®^ 3 aiiji^> i aJL;' 3 |j_&j , 3 ^jULJI 

y> i3Lp AjpJ . ‘UlyJaSj 3i3*^^ A?r3j 4 _j-*-'/L-U* y 1 oJpUii (JjA>- jjJJ 

ap*t ,Aj | a$_3^ l?*-? i C ^ 3 ^®^ -Ap ^3 3ri ^3"3 c53 

Jp 4_^3-Jt _3 AliP-jj j3' 4 'VS ( y^y “L- 4 3'-^“^ ^Uapl >_ALjc« 

33 ^-4? 3Ua . c ~>*-3 3 3^3' j3*^ 3 3 ^ 'V 3 <.y>\j^-\ j 3 ^-^ oL3*>Ip 


4Jrj.i y^sSj Jpi jpil 3^® t4jJ-L>t-l! oL yu ^ jdilj 0~~^ 3 

y» j£\ lS 3'-^3 i L y>lai\ y £^3 3 _ 3 *^' t j5^J cAp-‘}L^ 

• ^ ^ *X*<32»oU 

JjJU^o 4 jI ^ c£4^pLoJ3>r*V't A.oJaj*V 1 L^jiJjs^- <-) 

* 

Laj> 1^3-L^»o ,^^J ^«UJl jLorV O^jL-ftJlj . ©-LpI 3 ^ ^33^3^ aoLM © 3 *^ 

t s* 

03^3 3u»rj > 3 03 L 4 J' j—Ji" iSjij .« 3 ^^-! 3^Vp ci^oc» 

a^*-**«*JLj fc-Xj! ita\p t f caJ^^aJI oI 


a *—»>aJLj c a^sI? 3^ 3^* ©^13 (3i Lp^jLax©'V ^Jpl ^5 

. Lg_^woaj 3-£■ L^^ 3 i ^3 j& A)l jy^i 'V 4 ->'V j3^®J( Jpljii 

Jj-L?0 ■». ^ 3 ojp £~~>r */2*l 0->3^ A) jjLaJ! (3 3-^" ^3J 3 AJ jjj 
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-oj y-l LiL aJjjJI j*jj cJpIjjLll Sp <jl ^1p O^liill 

jjJlaJl y*J U 'i-Aj .AjjS"”>! y* y*-» A^y <3^~ i_£-dl Q >jjLaJl ^UaOJ 

C ( ^ ^ 

w\-pi4pj S j-1*j N Aj ,v y tUL>- lj li JjjJl 
i j\j \yJl <Ui* j* ^ 33^* i_^j-0l OjjLalli Jl>- (_£l ^Ipj .c3Jojlt 

JjjJl jj-^j tC-jliLaJ'y 3 * sly^l ^v» aJ_p|y (Jy-r^ <LjIjlJI o- i L*-«^ri 3 e-UO-Jl 

ajuS^ obi-ixj*y ibu^'yi 4j^JaJ o~<0yO Jij . 00a ji l g Ajljyj^» 

'i-^ a li o^arO.! jlsj I A*»*w Lv*'V 1 aJplOl; ^J»*Xj 0*»»3 'y^ 

.( V L^J| IJla ^ cJlidl <_-»Ul ^ cJlill 

s? 

(jytjidi! oor ^u ii^'yi ot ajLo'yt y *y ijyij 

Aji ^Sj» (j l.g fl«y3 JaLaj ^J-w2fl) 3 -5-5 Jy ji AjI j»-P^Jl ^lp lAdalyCjJt .jp 

"Vom Wesen und Wert der Dimokratie ly*J j aJ^I Jks.s Jl Jy-" 

^Jl aJ jJdJ y>- jJl ^y a <ulal yCjJli . 1920 j»lp s y J j*y oy! ^Jl 

aj y -1 ^jp f- lijJl JpUJl aLOj* OIS^j ^v» L^JIjpI jJI £_ 3 y 01 LdLi ^y* 

, L^-Jp a.l-Lp'yi *■ U ^j-Jkl t^^jjJl 4 j^>- Ok-4.^ 'y ^ 
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Gustav Radbruch 


.1878/11/21 Uli! (j UUjJ U-b* (j 1 —ulj 

j c~*—J 0ji Jj .^Ip -bJUj ol*-«Ur 25 <3jUi-l 

^ 1 p 25 o!j^xS^U! JU .ajUUjsJ! 25 (Ud d^Uil 

25 o-«^U Oji ji^Jl 0 jjUJ! ji Ip < ^!aU*}U! a-^U! <b25 Ais- 

*Ais~ ^ 1 p i^jU-bL& A*-aUr ^jA aoUwj'VI i_~aJ JU ^Ip -bu j 11902 ^Ip 
AA-Uij jjjLil! ^li .^Sijdr! OjjliJJ <U—-JU AZ-a^lj ^JajUI 

oUJl 4 jU>- !-b ^jJ-bL& 25j t( JU”"J *—J-Jjj j *j y^jU-bl_* AjuaUr 2? 0jjLaJi 
aIp i 3 ^^' 3li jS\ j !j-sUp ^ (.^Ja IyRjJl ^UjlptV! <3 j-UuT 

jjjj * .../i'.* i jyyi (Ju>^ jlijJl Jj o w2p 4^3 £.LjI 2?j (1924 ^Ip 25- ? “ 1920 
A^_ab>r (j ApU-a^l £ ^jA A J>- 1933 p tjj .jLeli Ajjj^_s^ (j J-bJi 
J> ^Ucuw! (jjUJ! J?jjL-- -i*jj -Ujii^ ^Uid! -b ^1 p i^jd-blA 

[ jyu r ^‘^ -bUj y*~^" ^ j jj • (3 aU^J !_b^_p ^_-^>!j tAoU-aS/l 

.1949/11/23 ^o.jU UIp 

0jjliJ! j^3p j ba.bLa !l_g_a®! 4 yy*^A t^bUiJ & iUva'i/! iS"" 

>Ip j Jj'yi 0 J 5 o(^JUl Einfuehrung in die Rechtswissenschaft 
(Einfurung in die Rechtsphilosophie UJjjLaJl 2 jLJi <j bajJLa j ;1910 
cU 1932 ^Lp UUlij 11914 ^Ip 25 (J.j'J! ax*U4 o j g U 14 a^iS^ ^4^ a_L*Jj 
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jjJliJ ^UJl tRechtsphilosophie OytlSl AjLJi 01 yp 

Der Entwurf eines Allgemeinen Deutschen 1922 jliS 1 ' oL y*Jl 
Der Geist des OyUll cStrafgesetzbuches von 1922 

.1946 /»l p englischen Rechts 


ybsJl" j\ "Neukantische Schule aJUJA-l cJLS" aOIp yUaj G jl 

G j jjlS” y G yj ^bUJl yydl l? 1p *y d'Neukantianismus ayaid 
G yotj (j^Rj . 0 _^vj 01 G oI ^jSvjk. V ylS”" j-* G-^ .01 y 


ya*Jl L»-g Qa ju yiy yyiG yj 0 jl G J ^ir y 

Wertbetrachtung und Seinbetrachtung liegen als selbstaendige, j e in 

sich geschlossene Kreise nebeneinander 


.OyOuil ^l^o'yi yy*JJ Subtil JpIyJl AP^*y. 4Jb Oylisjl Gj^ytj < _ 

Inbegriff der generallen Anordnungen flir das menschliche 
h>J^- j jy* ^Js- iS^-i <_$dJl oijJl y j tZusammenleben 

Recht ist die Wirklichkeit, die Sinne hat, der Gerechtigkeit zu aJI-uJI 
tOj^s 01 cy4 G j c y G yj ^6d! i l -Lyr ld-4j . dienen 

jl ^yylj <_£jij .Kulturprodukt JUi gsx* Ajlydl j 0yliJl jl ^Js- JlS'jj j 
.jGJaJtj JjjJl <.oji_ j-OJij ajGd c-Gibd y* Aj| c^yy?- l£jG*^ j»-R 0yblli 
c_y= Gj ybT ys G ^ylaJ-lj i0y (3y-3 ylldl i.Juwadl 
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yA JjjJ.il J 4-~dib j jjULllj . «do J&tsil ^ jl*Jlj <LjLjlil ^ jLtil C jjSvJ jl 

JjJb (_$jL*-a ^*_lp OJjJl j-*J C t J,L»J'yi J5jjd> Jl JiJb ^,>4 

4^»®! jjLiJl 4 jL^JjiJ t-j^oJ .S^ULi^ v y!j (Jj^jlj jJ-l ijjLsJl Jl» Jl 

djI jl UL j_g_a w\i a^JaxJl a^L^JI olj^JcJl jl ; jjJi J (JjJjj Ajtilj 


. Jt~>t-v^l O jjLaJl ^_Ip Ul J^alda fljLatJ C 4-J jjlS ‘ "- , 'jj^’ j 

<LJjljJl ‘toJbj’^l J oJj^rjil 4 jjL*Jl,I ibu^/l ^jx*j Lib 0jjLttJl 4 jL^Jj a^o®! 


La^Is Jp y>-i (_£jL*ll JjyJl I-L& jl .<Ljjii jl Lyab*- LJLaj L>rjjj ^Jlj 

j| . Jlill j jLSJl t j J LLll ^ j-g-ic.j j JbisJl <—jl-L&b JaJ J jl j jLaJl 

. AjJ jjLLll <L-«L~Jl J| 4j j^ri Ui j J^vjj i j jjliil 4jL*~1s 

jL*ll ^A dJljjjl jl <SjiJ . Jljllj JiLtil jjjliJl 4jlSJl OljLl>-| y» ^y 

4jjL^« G Ja*2 •^-*- f ' ^Jl*bt!lj jJlJj <blp Lil Jl jJbsJJ ^c^j/l 

.iljL^il <J>- ^Js- Jjj/I 4a?rjjJb ^Jp J 


jl uj^ tj^hsA I (j^b--l ^Jp jjJlillj jjjbp'yi <Uj yu ^jyy\j ^-JLj 
jp La lp Jl ^ytSyi jjjliJl Lalj l jjS\J jl (w-~£ L» ji lp Jl ^adJ <3jLp'ill 

. a-Lja a.5Ijl /^a id>cJU£ jjjliJl L>l ta^>- ailjb (Jjbp'yi jl jlillj 

(J-lP La jLpj^a <uS\Jj C^j*j5j-!l i Awi_L\ (_£-b^a J_j,| ^a 7 - J yA J jyAJJ 

sjL*Jl i_j j ^~I d*j Jij .LJlil J jLJl 4j j£ jy L 4jlj 

‘Kky^SJ jjjLaJl S.b»Jp y_j yj O jLv 3 \jJ 1 

J^a j jjLaJL a^aiil jl jjjliSlj 4^?r Sj|jj«J| yj ^IjJl jl | J ytj (J^Jlj Jj^ailj 
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<UPjjJuil J (jjj! jjjUtD jb jv^*^ jl l_~£ aJIj A-gj>r 

^Jj talj .^U? j\pj 1 yb>r A> J^a-sd-* j\5"" jij ( ^>- Aj jJ j^S C jbj—Jlj 

* ** 

il)jjliJl i_s^" ^ l/ 3 3Cj^ aL»j£ l-t^- Aji-l*Jl ^ d 

Der Konflikt zwischen der Gerichtigkeit .aJIjuU a6\£L* tlhl b ^j15 ajL/5^j 
und der Rechtssicherheit duerfte dahin zu loesen sein, dass das 
posidve, durch Satzunig und Macht gesicherte Recht auch dann 
Vorrang hat, wenn es inhaltlich ungericht und unzwegmaessig ist, es 
sei denn, dass die Wiederspruch des positiven Gesetzes zu 
Gerichtigkeit ein so untragliches Mass erreicht, dass das Gesetz als 

."unrichtiges Recht der Gerigtigkeit zu weichen 

iJ ^sj>zsi\j Adachi ^iJbl j bbu-^t 2 ^jjb| j,IjL)I LL^j jl ^^Ip 
Aeu «Jj b)b iaJLaJI ^ Jjb«Jl Jk) lidb>- ji jS" Aju~Xi (J$ 

5= 

Ai r aJu y> L«Lc Jpii) Ablill a_J.I*J! i_-> 

* 

p (_5-d! Ajb jjjLiL) aJaj j*j ^jA \i'^2j\ d-btaj t(_£jbJ! 

Recht ist die Wirklichkeit, die Sinne hat, der aJI-uJI IaA>- ^xa 
. OjJULI ^b$J( ^ aJI-uJU ."Gerechtigkeit zu dienen 
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a* J J 

AlfRoss 

y> j Alf Niels Christian Ross ^jj jL-o _f ( _ r JLj oJl aJ j 
Copenhagen jS'lfojZ' ol^U j 1 1899/6/10 jG 

bliv-l {js- calj^SA oUji [ Js- LJ -^>-j tUppsala *>L~j j\j Oslo y L-jfj 
1972 j 1959 ^Lp ( ju ^>- JJij t/3 ""L^jj y> 4^U>r 3 OjJliU 

.1979/8/17 (3jj .jL-o'VI ^t<k5sAl 3 ■ ^4 ip 

Siajsj S^i S^Jjili oLaJj^ 3-tP ^jj 

yit -j 1 1933 flp Kritik der sogenannten praktischen Erkenntnis aJujJI 
jjjlaJl j j 1 1946 ^Ip Towards Realistic jurisprudence jjJLall 

Directives and «ApUJIj 1 1958 ^Lp On Law and Justice SJlJjdlj 

On Guilt, ^ UbJl j ^_J jj\ j <ud y j 1 1968 *Lp Norms 

.1075 ^Ip Resposibility and Panishment 

4^*3!jJi ojjLiSl ^»Li 3 wij>-i ,_yjj 56^01 

jjldl <_g.,/»: 1' 3 O jjLalt «Ul^U «.Ld-P f yA .Ajs-tjj . 

<d .OjLa 36 ^ 4jLAjsJ 134 jA*J( 

^idjl Jjlff" 1 _ j\j>t 3 / jy*ij . 3 daaSw*VI a3a!I ^ 1 p 

Axel jLj* J^S'\j (1980 _ 1897) Kari Olivecrona SJj^S" 
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c yi\ j o_pliH «.UIp jy} (1868 -1939) Haegerstroem 


^U^pljlS' ^a 6» 3 < ; j^L^ s yi 4_1 ^LjlL' 0' 5j oJLx*j 

.(What is the Law? What is legal knowledge?) ?2_J jJUJ' «i yd.! ^a U j 

j 5 ^ 

La^wv» 4 iJLsi jd*- 4 .5^prjJ j'J 4-jlS0>| ,iSLA (_/*d <LiI _4 j1j 

OjjLaJt ,^1 j OliLlJ ouAv^d' .aj>iM dA j*-~*>U~' _p^/'j td_OdLlj 

o' l£ yy (”is“ and ”ought“) j jf L S j_pllil j y\£ y LS 

^1p jLojip^'j . *jljJ( j^p ^1p N ^1p f0^ d' V_5Jl 4 jL-JjLS' 

aOpUdli caJ jjlaJl a-lpliJ' j ^O. */2 A Jj~ <S^ i£\ S^>\ ^ Jl L$>jj 

4pr jj j' jt*d J ySl I *Juk>- j_j ^A CAjd?L>- O—*Jj C-—~J 40 ^jUdl 

2 ^-y ^j .The legal rule is neither true nor false; it is a directive 

4_J^UJ' jjs>ijjg.H 3 vio^«dl pp^ 4j' ,^p0jj .U jl' *)/ ^OsVaII 


0jjliili c^gjt^JaJi jpLiH yjj ya y_ j&jc ]I '3a 4*yj\ ^Ipj 

bl* *c-0?l^S' j^p ( jp 4ji iSjij .A^-o-^rt <JjUx* 3 (_£j^' 4j»j1j aJju 

ajiiill ^1 p O 2 -®-* O^jaO 3 t^p-dail 0jJLiib ( j^xJ 

i_ jUJ' ^JLaj 'j» i<0jLv 3' ^A aj3^i' dLaJ^ 1 ' jlSsj'y' y (_£' wbP?xJ 4JL j& iJlaA 

.AjJjIahJ' oL^ArpJlj 3'Jd' <Up'^2^» ^Ip 
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( ^ r "-‘5J OjjLaJl Of J** ^J-&-A-* 






.Valid norm of chess V*J aJpU jl^ > _^jL 4 ^ yij _b J \J- j Jljdl 

O^- o 4 ( ^jP Vjjjli a-Apli 4»tpLaj! Jjft «i ‘g -a ^4J jjjj /^Sfx_ s_jJ 


4_UjjULH J-p|^ill ll)i (JjjjJlj *■ jlgwJl 4^d _Lplji (3^* C£.ApijiiJl 

LijJ-i jy^J J ijjdl OJ^Prl 4^15! ^4 4_^u ^SO.1 Jpl ^Jjjl dAlj I- 4 dji (_j 


Rules of establichment and functioning of the State machnnery «1 

.of force 
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jjjfl Jjj 

Lon Fuller 

aJT jy»Sl\ oLNjjl <j o-i* j Lon Fuller jJ . 

jj ^Js- J-y2>- 4 ^j3jLa 4jc«Ur (J C1902/7/15 0>jUj 

L>P 4jc«U>r (j (j jiJ-l ^li 4a>r jit- .X*jj 1926 ^Lp (33 

.1978 ^Lp l-La 3 ‘1940 3 O^jUlH ^JIp 

.1978/4/8 ?*jjLo ^<L2xj ajNj j jy 

jjjUJl LwjJe» ^Mp! j^j! ^ Lon Fuller jjJ jCju 

Anatomy of the Law \sj :aJUJj^ ^ ^j^Jl j j&\ j 

^»Lp ^JuJ (^JlSI The Morality of the Law aJ^LpIj c 1968 >Lp yul 

c^jJ! The Principles of Social Order 1$^ 4jLT j c 1969 

.1981 ^Lp ^ij 

j_4LiS' jJp j Lon Fuller Jji dji ib^l 2^®>L~» cJj 4 
£-* L«-^hfpj ciJTLp'yij O_^UJl ^jSsJ o3 jjiUJl ^ga^aj 

3 ^Jl AjUTadl t 'j£’ t— aIi^- t 1 ^ ^ 

. j-*Lp ^vliSl ijjiJl 0^jLaJl ajl^Ts 

<1M '- r ~^: h* J i^jS\S" jA L» (j\J ( J- w 24llJ l)L ''/jl wLijtJ J g 4 

s* 

jjilil ^jpLoJi?rh[l £_y£> 0*^fp0ej L»jk/J jjp U_g_>r j^_ 
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^ ^JdCaio c L^-g-Uj ^.„-gail ySs_C_ 'y '^-~t?~- ((_5- 5s -r 4 ^l“^^) 

jfjbp'yi yP Ol g_-^4 (_£-ijl Ct3*y- ;, “'y^ {j* i^jS-h^- ^y uu-i j LJli yAj . 

jtyy JjJj£ ^ip <_>jWj ddiT <_£' tf.'Jej'y'j ^j^JaJl ij jb>-1 t2ydjJl 

The morality of aspiration involves d^ilj y^-'^11 jy iL&S' ^“^f 
locating the pointer on the moral scale as a continuum between duty 
cSdlisdl yjl yM yp J^aiJ 01 i_y£ jf UJli ^-X j j cand aspiration 

^3*yj>-*yij 4y>rjl4j jj'^bp'yi 1 g ...... «o L* j! c4^>-jL>- j| yjbd.5 C-J lT f.1 yw 

<e».d^A*J 1 a-s^ J,j'yii .External and internal morality 5Jl>-ljJl 

.oLi?jji jj'yjp'ys A^jidij 

df j j-2>J jyiliJl ylp jf Lon Fuller J y j^J (_$y 

jLwj'yi y^li j-/s > .j ?j y& ydt jl .ATyj , ^pL«jj>r'yi JpLidl -lajlyj» 

The purpose of law is to subject human conduct yjy liJl JpI jii I 
<ap ja jiy jjJliil SpLWI jf (jj ,j .to the governance of rules 

(1) Xs ~iy ^Lp ybd! j j' ! ( y*> jLc <up yiJi l-Ly jlj 

prospective h*i y^ (3) 4 j y. c-^J promulgated (2) generality 4^1 p 
jJo 'y (5) yS 1 ! y**- j yP <_£? noncontradictory yiL* y b jJUaJ (4) 
(7) reasonably clear ^yg-b* J^Lio j (6) not so rapidly changed 
ka bd*il apiyfiil jjljaS jf (8) Ijodj possible of performance bSoT 

congruence between the rule as announced and the rule bajall upI yJl 
tjylill j bJbdJJl j*y>- J yi UypJj U ojjt. bpyydl 01 .as applied 
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jJz- t\ Js-\ jJz- ol^”" lil <UPj^Julb 0jJLaJi id)! 

A law is unlikely to enjoy much legitimacy if it is unstated, J j' 
c3*>b^S , i Jic jJji oJL^i .unknown, or unclear 

y,uly ^ Ji U ^y^-3 dnternal morality oflaw OjjUl' J 

.sJjIp 

jJuil od jJdM ojU aij 

( J^vl ol-skij! c—«—J kjPL^^k- 4 ^ *kjlj 0jjlaU 

.0 jjLaJl OIj jf» 
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Herbert Lionel Adolphus Hart 


I ji 1^0 (J 5 ou_4 3 c-’jLa (Jlj-dj 


|J,| (_], Ajsr j£- Jjuj .5jjJU~S' j! 4*/»bf (J (jj-dl-! .1907/7/18 ^*Ip 

^--oP X" , obl^l AJL^ A^wjL 3 elO (jLx ^^basj .1932 ^Ip (j AjLflJ 

AlOL^O/^ J' ^-L** 1952 ^lp 3o . ^^)^cj 2^-*50 A*_*bi aL^O-OH 3 
^tjjlxj 3 (3 jj 1978 ^Ip JLai^I ijjjL^S^i a*>L»- 3 OjjLJI 3 

.1992/12/19 f lp 


t —^7 1953 ^Lp . O^jLJI J^ 4j^ ~9 ^o T V^’ 
Definition and theory in jjJUil ^Jp 3 5;j _/e3 : 01ja*j oljL’bi 
< ? LS Ju t i? jjJli (j\ i]L a Jj* :0lja*j dlL> 1955 j»lp 3 jLJ r Jurisprudence 
LJij 3 e^jL iL^-SO L*L~« Jj«Jj .Are There Any Natural Rights? 

The ojJLaJl ^j-0- 6 -* 1961 Jf- ojLJ (_£-Tl ajLS"” 3 cLbr 0jlliJl 

jp aJ *ibj cOjiUlJ a^^_<L« LLlL Lis jP aJ ^jP <_£Ji!1j cConcept of Law 

^j.^gisi'j Lf*^ 5 O - ^ '_A Lll 01 aJL0< 3 sLjI Jj 015”" (_£-dl c^jws* _aJLI 

i j tPositivisms and the Separation of Law and Morals j 0 jJliil 

j»lp OjJbl! iyjL* 2JjZ 3 jLJj .iyjla aj^U- 3 3-P 0jJ SL^I Ljb 

:lfj> <jjA oLOj o'yiL» J} AiloNb .Harvard Law Review 1958 
L0jjliJlj tCausation in The Law 1959 ^Ip OjJliSt j L~~Jl 
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yJj 1 1963 (»lc- Law, Liberty and Morality c3 

Essays on ^»ho Jod/lL«j 1 1967 ^Ip Punishment and Responsibility 

.1982 ^»Ip Bentham 


dj • djJUlil ^j j J-® dyUbl (Jl>-jJ L-djJl ‘Uk^Jkl dl OjIa iSji 

<LJjjLiJl oU>JiJg^all ou ju j AjA^- (j OjLa (J^jcoo jjiLiL! dul^- ijL^ 

. LaLa>- (_j Ljjjliilj y^LwvJl ^JjLJ.1 4 AUI ^Ap^Oj osAT” ^jidl <Jbb>- 

-bjyJl AjJj£ (JbL>- y» i_A ya jl dyLbl jb j yidl OjIa 

yl jdb y» 4P 4jb 0 jjLib d!r“^J^ i AJ yJ dl L$ ji J • ^ <L»j dUl 


- ya ^ t!i yp ( y ? ysy LIp aLL^ yp A A «^j L^jipILi ^^»rl^il a^1«J1 

d/ ‘SJd/ joli i_1j y7 jA> jlbibl ^ijAllJ 4j jAjJr\ ydLoji-l dlrrf V toljJL*Jb 
jjjliJl Aply ^ 2 J 4 ^j tComnion Law jyJl dybbl Lw-j^ ^y 4 > 

LdT toL?-dL/? b oL?rij Jj ;y \j\ AA~~J j ^A C(*Uiij ysLU 

^jL-j JjAjI (Jy daLwJ ylaj Aid/ t J>j“^ dybaJl ApI jLi o yUL!l 4jL/ail 
djjUbl jy Jd” jA_y2^« Lil ^Jp SLL^JJ dA-^jl fJj*^r <J^”" ■ 4 ^^ L> "' 
dL <uJpj .djJLLi! >Uidl yb ^ui-Lj y& daL-dl jl < 4 yyr 4JLJ1>- J.aL«jj 

.djjlii! 4 «*Ip adjSd d! a^SsJ ^d-jaJ V Jj 


2 l^LdJ 4 -*d?ldl A«pI ybl /jA Aaa^ J^A* ^y> dyldJl dl AA^jLa L$jIJ 

jjt> y»r ^a ^Ldl ApI ysJl ^L■ j^ ^A^-- p.^^ dl 

^Jj c^pboa>rd/^ ,■» .L^JJ <aj jL ^ d^jIdJl^ . eAjlA AaP d^bad ^ all 
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(_£jLjd.i Api /jA &S* 4 «m\^J 4^J L*^o *)J I <Z*> L*~oJj^r i Cj)^* ‘ * 


Api^JsJi ^a jJ/^ p(J_^j ^w^xli >-_-^j,^ jLa] 1 ^Ijidi .(j^jd^l^Jki 

^ aJj^I JLPi^illj .primary rules and secondary rules *jy[z}\ Apl^lSt j 
CA ^cJJ» ApI i 4 jI jJl Api^iJl L*i ^ c<A->L«i^Ji jjsj i Apiyjl 

Rules of the first type impose duties, rules of the second type confer 


\srj\J~\ J&}\ i^rjj AJbpiAil J&}\ 4^r j ^powers 

c t * t- 

jJi jll^l dliJu 1 j\sj> t external and enternal point ofview 

J,t jjilSl Jcs- ^Lc^-S/l ji Ip J^>rJ jiij ,ju J*£ cAl 

J JS- i ~i \^il J j ll yuiJ.1 j jjdc* tjv Jfj ^jidl JjiljJ id-Aj c j y\J)}>\ 

Rule of J\ yj^l S-IpIS Ulc-“ a^L-I S-CpIS :> &y_ ojla Jubc j .^^OnJI jj 
Jaii d->jA jlyj^l a-lpli jl" jjJUjl jilidi IfLP jdo Recognition 

di^d«Jl ( j^jU>w' N )/! J^~Pj jAdj (JjiJj Lg-Alj jPdj 

,*jlj 4_iL~a U&Jj^-rj 01 .jLjc* ai Y jJd 0jjUjJl Jj-Cd -UP 
The rule of recognition exists only as a complex, but normally 
concordant, practice of the courts officials, and private persons in 
identifying the law by reference to certain criteria. Its existence is a 

IJ JjLJ,! j j ^adl 'j* j j>c J jjili sy>r j ojU j . "matter of fact 

J-^dl (j A O^jLill w_~aLc. .jdjlJLSl (jAj .^b^-O/l 0ylill 
JipI^J l JujA jasJs t Separation of Law and Morals jj 
0^jliil JlpI J l )jl -byuio jjLiil ^-illaJl ^y> Sjl-t*Jl fjlA J^Jl jjLiil 
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sj-Sj Lili 'V 1 ( j/3 ^aJ ol c^I ^iLil A^jlJaJL^ 


-Apljjjj! iju ^Jj^jilSl ^L-L Jjl*ja L 4 d _y^ JJLlS OjLa jlRil C_J ?yC Jij 

J^laJI j! j! yi'yi sJ-pLaj k» y aj_^> bJl a-j^ jULil -Lp! jJLil u¥.J AJj'yi 2 _j^jLaJI 


jJUjj ib^'yi i j^> oj^S”" obbhj*yi o-L*> jy^j ,^M... J)*)b>-*yij OyjbjJl tjv 
^ib^' ^_£ aJ y j OjU u-bUA ^jJl jL^'y') Ronald Dworkin 

The Model of Law 4jbS^ j (SjyuSj\ tjmly j^jUJl >JLp j 

Law’s 4jbT jj Taking Rights Seriously ji ys- c^- u-jbS"" j c~*Tj ^-1 

.Impire 
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Ob 


5 2^jtil! 4 » 3' ' 2^JUL» 

2 viJjL-Jl -b ji J^IS" j y S^jJl j*Jjlj (_jLcSsJl 2»«.fJL» 

19 J)\ (jjjLaJ^ i^^-fcwL» <3x^* IjJjSfl k—jLJl 

21 (jjjLaJl ^ j^a a OL^'U^'yi JU5jlt ;^J- -0 2' 

24 J lS j*^\ !3^ J^auiJl 

24 yUri 33UJI ^1 : JjSfl 

29 ^a3 2>2jjJli£ :3\3l ci~>4 

35 0jjLSJl * jgo- a 13^^ a-jLM 

^L*Jl ijj'VI j' 

\—aJlJ ^Jl-saa3I 

40 ^pL^i 38U V^J^> ^ 3-01«UN' : J/yi d^ii 
40 Jby^Ui!! oljUp^l :JjS/i ^ikil 

42 4.u.^ll oijLxf-'yi : jUjl a_3Jfiii 

43 <ulS4Jl 4 -jp j^JJ ls^*^ ^-0' i^Lilt (ju>4^ 

42 3*- 45 _j3l 0jr-J&ljL* Jl aj loJliH J^ya-aJi 

48 ^Uj'yi 233yj JUaii'yi 23?3 ;JjSn o ->4 

52 3-b^i jLU^I :3lil! ii^-11 

52 jb(jlOl' 3_^jliJl -Jj^' <»_—LLaA.i 
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<1)Ij j *»Jl -Lili ^jlill 

53 Lpljill L»UaJ 4 jL^3^j < 3 ^ lili ’( 3 ^^ l « Dal l 

J J-A’S/I i y* U>Uij 4 jLv3 jj 3 jjliil 


54 

iljLill j^ys\A J »—j|^il jjlal-a 

l^Jlill 

v—Uail 

56 



^~Uall 

57 

oWoiw-l : 


v-JJai! 

59 

k_^jl^ll ^iaJ 

A^rj : 


60 

ai yLdl Api LLll 

:J jVi 

uJMi 

63 

io 4 J lili ‘uJfij'V! 

-.jUJl 

i_JJail 

71 

ii^Lull Jhj 


: e i;i 4_>U' 

71 

aJ| 2 L*J| 4a*t->- 

:JjVI 

iwJJail 

77 

jt-LjaJl iso- 

:^i 

k_JJail 

77 

aiyjJkl iJ^LSJ| .Ipljill ; 


78 

4jjilll 4*JJill 

- 1 


81 

jjl 4jt;j j 

- 2 


84 

iJplill Ajttji 

- 3 


93 

(jJjlilb 4ixll AjtJji 

- 4 


95 

4^—-J 1 AAj^iJi 

- 5 


99 

^uisIjiCill AjtjjS 

- 6 


100 


- 7 
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104 

108 

109 

111 

103 

117 

120 

124 

127 

133 

135 

135 

137 

137 

140 

140 

140 

142 

144 

144 


4jijjJLS| — 8 

— 9 

4_>j jjliSl ibJlj 

- 1 

*Jji! <Lj ?ji — 2 

<b»e4-l ioJUll i -IbU 

«uja^i)! :LiU 
sJljjJl L/jji : U3 Lj 

jijjlaJl jbijuJliil * jbJl 

jb*-^*bL« :J j^\ j«aJi}\ 
j jjliJl jb j-^2 ^pboJC^r'^i ^ j jj' 1 ' .' 
jjjbaJl jbJ (J.liLl *jfrd-b 

jb (J,jjbaJt ^all iC-Jlili C-^»t2.l 

jb j~~i I j^-yiibaj» { yu ^jbJl ijj, \i]\ 

^jJbaJl jb 

<LJjJbaJl i -ipll 


^bw'Vl <Ljaji 


a.aybil 4JjjbaJl JLpljiJl >._lla»U 

jb j ~~Jlj ,J,jjbaJl jbJl :j,bJl 
4j jjbaJl <uJa^I Uail 
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146 

149 

150 
150 
154 
159 
162 
163 
163 

163 

164 

165 

165 

166 
167 
169 
173 
177 
184 
187 


aiyLd! 4_JjiLaJ! _Lp 1 jjjJl ti!l c-Jliall 

«JlpLISI 


SjpULH o 

2^vL-^l «J^pULil ^j^jL* :JjNI 
S^L-'yt SJLpliil «jjj-vi? iw-Ufii' 

JL-L-ty S^pUJS 3LJlSC.| :cJB wljail 
V-L-'yi «JpLaJl j^r jJl v^JJall 
«j_pLi!l 

a4j4j 2-J^^Jl — 1 

4j~ijwL>sjl! AJL^tP j}\ — 2 

4jwL^-jJl jJl — 3 

c/il U4 ;Lj\j 

4^^Lw»i s yi 4 -LpUL!( — 1 

j-"^> A-^vL-“ S yi 4-LpUjJl — 2 

4*ApIS 4.ApLiiJ! 3 
sjjii j>p 2u^L-'y( 4 -lpLih - 4 

SjjLotll 4-Lc-LiSl ! ^Ull («1^5-JiJ 

4^j^ 4»t2! 4 -LpULH !c _iLiH Cl~->t2.l 

jjiliJl i^JcujaJ : *j !^\ <_->LJl 
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196 

<_S 

201 

J jjUSl 3jL*J13 : jpdlt 

203 

«LojJL* 

205 

£ 1 L »jj ■ 

209 

C-jIS"" Jj " 

215 

(1) y>r ■ 

219 

JL«Lx—< * 

222 


225 

jJU ■ 

230 


234 

cr-JJ '-«■fi ■ 

237 

- 

240 

OjL^ cj jij\& * 

247 

oIj 
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